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R156. Commer ce, Occupational and Professional Licensing.
R156-31b. Nurse Practice Act Rules.
R156-31b-101. Title.

These rules are known as the "Nurse Practice Act Rules'.

R156-31b-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
31b, as defined or used in these rules:

(1) "APRN" means an advanced practice registered nurse.

(2) "Approved continuing education" in Subsection R156-
31b-303(3) means:

(@) continuing education that has been approved by a
professional nationally recognized approver of health related
continuing education;

(b) nursing education courses taken from an approved
education program as defined in Section R156-31b-601; and

(c) health related course work taken from an educational
institution accredited by aregional institutional accrediting body
identified in the "Accredited Institutions of Postsecondary
Education”, 1997-98 edition, published for the Commission of
Recognition of Postsecondary Accreditation of the American
Council on Education.

(3) "Approved education program"' as defined in
Subsection 58-31b-102(3) is further defined to include any
nursing education program published in the documents entitled
"State-Approved Schools of Nursing RN", 1997, and "State-
Approved Schools of Nursing LPN/LVN", 1997, published by
the National League for Nursing Accrediting Commission,
which are hereby adopted and incorporated by reference as a
part of theserules.

(4) "CCNE" meansthe Commission on Collegiate Nursing
Education.

(5) "Contact hour" means 50 minutes.

(6) "CGFNS' means the Commission on Graduates of
Foreign Nursing Schools.

(7) "CRNA" meansacertified registered nurse anesthetist.

(8) "Delegation” means transferring to an individua the
authority to perform a selected nursing task in a selected
situation. The nurse retains accountability for the del egation.

(9) "Direct supervision” is the supervision required in
Subsection 58-31b-306(1)(a)(iii) and means:

(a) the person providing supervision shall be available on
the premises at which the supervisee is engaged in practice; or

(b) if the supervisee is specializing in psychiatric mental
hedth nursing, the supervisor may be remote from the
supervisee if there is personal direct voice communication
between the two prior to administering or prescribing a
prescription drug.

(10) "Generadly recognized scope and standards of
advanced practice registered nursing" means the scope and
standards of practice set forth in the "Scope and Standards of
Advanced Practice Registered Nursing", 1996, published by the
American Nurses Association, which is hereby adopted and
incorporated by reference, or as established by the professional
community.

(11) "Generaly recognized scope of practice of licensed
practical nurses' means the scope of practice set forth in the
"Model Nursing Administrative Rules’, 1994, published by the
National Council of State Boards of Nursing, which is hereby

adopted and incorporated by reference, or as established by the
professional community.

(12) "Generally recognized scope of practice of registered
nurses' means the scope of practice set forth in the " Standards
of Clinical Nursing Practice", 2nd edition, 1998, published by
the American Nurses Association, which ishereby adopted and
incorporated by reference, or as established by the professional
community.

(13) "Licensure by equivalency" as used in these rules
means licensure as a licensed practical nurse after successful
compl etion of coursework in aregistered nurse programwhich
meets the criteria established in Section R156-31b-601.

(14) "LPN" means alicensed practical nurse.

(15) "NLNAC" means the National League for Nursing
Accrediting Commission.

(16) "NCLEX" means the National Council Licensure
Examination of the National Council of State Boards of
Nursing.

(17) "Non-approved education program” means any
foreign nurse education program.

(18) "Other specified health careprofessionals’, asused in
Subsection 58-31b-102(12), who may direct the licensed
practical nurse means:

(a) advanced practice registered nurse;

(b) certified nurse midwife;

(c) chiropractic physician;

(d) dentist;

(e) osteopathic physician;

(f) physician assistant;

(g) podiatric physician; and

(h) optometrist.

(19) "RN" means aregistered nurse.

(20) "Supervision" in Section R156-31b-701 means the
provision of guidance or direction, evaluation and follow up by
the licensed nurse for accomplishment of a task delegated to
unlicensed assistive personnel or other licensed individuals.

(21) "Unprofessiona conduct" as defined in Title 58,
Chapters1and 31b, isfurther defined in Section R156-31b-502.

R156-31b-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 31b.

R156-31b-104. Organization - Relationship to RuleR156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-31b-201. Advisory Peer Committees Created -
M ember ship - Duties.

There is created in accordance with Subsection 58-1-
203(6) and Section 58-31b-202(2), the Advanced Practice
Advisory Peer Committee whose duties and responsibilities
include reviewing APRN applications and advising regarding
practice issues.

R156-31b-202.
Audits.
In accordance with Subsection 58-31b-202(1)(b)(ii), the

Prescriptive Practice Peer Committee
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Prescriptive Practice Peer Committee shall audit and review the
prescribing records of APRNs by reviewing the controlled
substance databank. The prescribing records of five percent of
APRNSswith acontrolled substance license will be reviewed on
aquarterly basis.

R156-31b-301.
Upgrade.

Uponissuanceand receipt of anincreased scope of practice
license, the increased licensure supersedes the lesser license
which shall automatically expire and must be immediately
destroyed by the licensee.

License Classifications - Professional

R156-31b-302a. Qualifications for Licensure - Education
Requirements.

In accordance with Sections 58-31b-302 and 58-31b-303,
the education requirementsfor licensure are defined asfollows:

(1) Applicantsfor licensure by equivalency shall submit
written verificationfroman approved registered nurseeducation
program, verifying the applicant is currently enrolled and has
completed course work which is equivalent to the course work
of an NLNAC accredited practical nurse program.

(2) Applicants from foreign education programs shall
submit acredential s eval uation report from one of thefollowing
credentialing serviceswhich verifiesthat the program completed
by the applicant is equivalent to an approved practical nurse or
registered nurse education program.

(@) Commissionon Graduatesof Foreign Nursing Schools;

(b) Foundation for International Services, Inc; or

(¢) International Consultants of Delaware, Inc.

R156-31b-302b. Qualificationsfor Licensure - Experience
Requirementsfor APRNsSpecializingasPsychiatric M ental
Health Nurse Specialists.

In accordance with Subsection 58-31b-302(3)(g), the
supervised clinical practice in mental heath therapy and
psychiatric and mental health nursing shall:

(1) beaminimum of 4,000 hours, including 1,000 hours
of menta hedth therapy and one hour of face to face
supervision for every 20 hoursof mental health therapy services
provided;

(a) 1,000 hoursshall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing. The remaining 3,000 hours shall:

(i) be completed while an employee, unless otherwise
approved by the board and division, under the supervision of an
approved supervisor; and

(ii) be completed under a program of supervision by a
supervisor who meets the requirements under Subsection (3).
At least 2,000 hours must be under the supervision of an APRN
specializing as a psychiatric mental health nurse specidist.

(2) An applicant who has obtained al or part of the
clinical practicehoursoutsideof thestate, may receive credit for
that experience if it is demonstrated by the applicant that the
training completed is equivalent to and in all respects meetsthe
requirements under this section.

(3) An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hoursin a period of not less than two years.

(4) Dutiesand responsihilities of a supervisor include:

(a) beingindependent from control by the supervisee such
that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;

(b) supervising not more than three supervisees unless
otherwise approved by the division in collaboration with the
board; and

(c) submitting appropriate documentation to the division
with respect to all work completed by the supervisee, including
the supervisor's evauation of the supervisee's competence to
practice.

(5) Anapplicant for licensureby endorsement asan APRN
specializing asapsychiatric mental health nursespecialist under
the provisions of Section 58-1-302 shall demonstrate
compliance with the clinical practicein psychiatric and mental
health nursing requirement under Subsection 58-31b-302(3)(g)
by demonstrating that the applicant has successfully engaged in
active practice asapsychiatric menta health nurse speciaist for
not less than 4,000 hours in the three years immediately
preceding the application for licensure.

R156-31b-302c. Qualificationsfor Licensure- Examination
Requirements.

(1) In accordance with Section 58-31b-302, the
examination requirements for graduates of approved nursing
programs are as follows.

(@ Anapplicant for licensure asan LPN or RN shall pass
the applicable NCLEX examination.

(i) Candidates who fail to pass the NCLEX licensing
examination within two years following completion of their
educational program shall berequired to submit aplan of action
for approva by the division in collaboration with the board
before being allowed to sit for additional examinations.

(b) Anapplicant for licensure as an APRN shall pass one
of the following national certification examinations consistent
with his educational specialty:

(i) oneof the following examinations administered by the
American Nurses Credentialing Center Certification:

(A) Adult Nurse Practitioner;

(B) Family Nurse Practitioner;

(C) School Nurse Practitioner;

(D) Pediatric Nurse Practitioner;

(E) Gerontological Nurse Practitioner;

(F) Acute Care Nurse Practitioner;

(G) Clinical Specidist in Medical-Surgical Nursing;

(H) Clinica Specialist in Gerontological Nursing;

(I) Clinical Specialist in Community Health Nursing;

(J) Clinica Specidlist in Adult Psychiatric and Mental
Health Nursing;

(K) Clinical SpecialistinChild and Adolescent Psychiatric
and Menta Health Nursing;

(i) National Certification Board of Pediatric Nurse
Practitioners and Nurses,

(iii) American Academy of Nurse Practitioners;

(iv) The Nationa Certification Corporation for the
Obstetric, Gynecologic and Neonatal Nursing Specialties;

(v) The Oncology Nursing Certification Corporation.

(c) An applicant for licensure as a CRNA shall pass the
examination of the Council on Certification of the American
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Association of Nurse Anesthetists.

(2) In accordance with Section 58-31b-303, the
examination requirementsfor graduatesof nonapproved nursing
programs are as follows.

(@ Anapplicant for licensureasan LPN or RN shall pass
the applicable NCLEX examination.

(i) Candidates who fail to pass the NCLEX licensing
examination within two years following initial application for
licensure shall be required to submit, for approva by the
division in collaboration with the board, a plan of action
detailing steps to be taken by the applicant to prepare to retake
the examination, before being alowed to sit for additional
examinations.

(b) If anapplicant for licensureasan RN cannot document
satisfactory practicefor 4,000 hoursin an approved jurisdiction,
the applicant shall also pass the CGFNS examination.

R156-31b-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewa date for the two year renewa cycle applicable to
licensees under Title 58, Chapter 31b, is established by rulein
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

(3) Each applicant for renewal shall comply with the
following continuing competence requirements:

(@ An LPN or RN shall complete one of the following
during the two yearsimmediately preceding the application for
renewal:

(i) licensed practice for not less than 400 hours;

(ii) licensed practice for not less than 200 hours and
completion of 15 contact hours of approved continuing
education; or

(iii) completion of 30 contact hours of approved
continuing education hours.

(b) An APRN shall complete the following:

(i) be currently certified or recertified in their speciaty
area of practice; and

(ii) actively participatein aquality review program defined
in Section R156-31b-304.

(c) A CRNA shall complete the following:

(i) becurrently certified or recertified asa CRNA; and

(ii) produce evidence of continuing participation in an
anesthesia quality assurance program which meets the criteria
set forth in the document "Implementing a Quality Assurance
Program in Anesthesia Departments, an Action Plan of the
Council onNurseAnesthesiaPractice', whichishereby adopted
and incorporated by reference.

R156-31b-304. Quality Review Program.

In accordance with Subsection 58-31b-305(3)(b), quality
review programs must meet the following criteria for division
approval.

(1) The program shall consist of a program provider
(provider), program staff, and APRNSs or physicians, and shall
be under the direction of the quality review provider.

(2) The provider shal clearly demonstrate that its
personnel have the knowledge and expertise in the practice of
advanced practice registered nursing and quality review to

permit the provider to competently conduct a quality review
program.

(3) The review process shall be conducted on aregular,
systematic basis.

(4) A qudity review program shall provide in its
agreement between the provider and the licensee that:

(@ Upon a finding of gross incompetence, gross
negligence, or a pattern of incompetence or negligence, the
provider shall submit itsfindingsto the division for appropriate
action.

(b) If the licensee fails to substantially comply with a
corrective action plan determined appropriate by the provider
after a negative review by the provider, said failure shall be
reported to the division for appropriate action.

(c) The provider shall make available to the division the
results of a quality review upon the proper issuance of a
subpoena by the division.

R156-31b-306. Inactive Licensure.

(1) A licensee may apply for inactive licensure status in
accordance with Sections 58-1-305 and R156-1-305.

(2) To reactivate a license which has been inactive for
three years or less, the licensee must document current
compliance with the continuing competency requirements as
established in Subsection R156-31b-303(3).

(3) To reactivate a license which has been inactive for
more than three years, the licensee must document active
licensure in another state or jurisdiction or pass the required
examinations as defined in Section R156-31b-302c within six
months prior to making application to reactivate alicense.

R156-31b-307. Reinstatement of Licensure.

(1) Inaccordance with Section 58-1-308 and Subsection
R156-1-308e(3)(b), an applicant for reinstatement of a license
which has been expired for three years or less, shall document
current compliance with the continuing competency
requirements as established in Subsection R156-31b-303(3).

(2) For purposes of reinstatement, the examination must
betaken within three years of application, but need not be taken
within two years of completing a nursing education program.

R156-31b-309. Intern Licensure.

(1) In accordance with Section 58-31b-306, an intern
license shall expire:

(@) immediately upon failing to take the first available
examination;

(b) 30 days after notification, if the applicant failsthefirst
available examination; or

(c) upon issuance of an APRN license.

(2) Regardless of the provisions of Subsection (1) of this
section, the division in collaboration with the board may extend
the term of any intern license upon a showing of extraordinary
circumstances beyond the control of the applicant.

R156-31b-401. Disciplinary Proceedings.

(1) Anindividual licensed as an LPN who is currently
under disciplinary action and qualifies for licensure as an RN
may beissued an RN license under the same restrictions as the
LPN.
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(2) A nursewhose licenseis suspended under Subsection
58-31b-401(2)(d) may petition the division at any time that he
can demonstrate that he can resume the competent practice of
nursing.

R156-31b-402. Administrative Penalties.

Inaccordance with Subsections58-31b-102(1) and 58-31b-
402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1) Using aprotected title:

initial offense: $100 - $300

subsequent offense(s): $250 - $500

(2) Using any titlethat would cause areasonable personto
believe the user islicensed under this chapter:

initial offense: $50 - $250

subsequent offense(s): $200 - $500

(3) Conducting a nursing education program in the state
for the purpose of qualifying individuals for licensure without
board approval:

initial offense: $1,000 - $3,000

subsequent offense(s): $5,000 - $10,000

(4) Practicing or attempting to practice nursing without a
license or with arestricted license:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(5) Impersonating a licensee or practicing under a false
name:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(6) Knowingly employing an unlicensed person:

initial offense: $500 - $1,000

subsequent offense(s): $1,000 - $5,000

(7) Knowingly permitting the use of alicense by another
person:

initial offense: $500 - $1,000

subsequent offense(s): $1,000 - $5,000

(8) Obtaining apassing score, applying for or obtaining a
license, or otherwise dealing with the division or board through
the use of fraud, forgery, intentional deception,
mi srepresentation, misstatement, or omission:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(9) violating or aiding or abetting any other person to
violate any statute, rule, or order regulating nursing:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(10) violating, or aiding or abetting any other person to
violate any generally accepted professional or ethical standard:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(11) Engagingin conduct that resultsin convictionsor, or
apleaof nolo contendere to acrime of moral turpitude or other
crime:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(12) Engagingin conduct that resultsin disciplinary action
by any other jurisdiction or regulatory authority:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(13) Engagingin conduct, including theuseof intoxicants,
drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as anurse:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(14) Practicing or attempting to practice as a nurse when
physically or mentally unfit to do so:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(15) Practicing or attempting to practiceasanursethrough
gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(16) Practicing or attempting to practice asanurse by any
form of action or communication which is false, miseading,
deceptive, or fraudulent:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(17) Practicing or attempting to practice asanurse beyond
the individual’s scope of competency, abilities, or education:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(18) Practicing or attempting to practice asanurse beyond
the scope of licensure:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(19) Verbally, physicaly, mentally, or sexually abusing or
exploiting any person through conduct connected with the
licensee’s practice:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(20) Failureto safeguard a patient’s right to privacy:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(21) Failure to provide nursing service in a manner that
demonstrates respect for the patient’s human dignity:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(22) Engaging in sexual relations with a patient:

initial offense: $5,000 - $10,000

subsequent offense(s): $10,000

(23) Unlawfully obtaining, possessing, or using any
prescription drug or illicit drug:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(24) Unauthorized taking or persona use of nursing
supplies from an employer:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(25) Unauthorized taking or personal use of a patient’s
personal property:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(26) Knowingly entering false or misleading information
into amedical record or atering amedical record:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(27) Unlawful or inappropriate delegation of nursing care:
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initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(28) Failure to exercise appropriate supervision:;

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(29) Employing or aiding and abetting the employment of
unqualified or unlicensed person to practice:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(30) Failure to file or impeding the filing of required
reports:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(31) Breach of confidentiality:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(32) Failureto pay apenalty:

Double the original penalty amount up to $10,000

(33) Prescribing a schedule 11-111 controlled substance
without a consulting physician or outside of a consultation and
referral plan:

initial offense: $500 - $1,000

subsequent offense(s): $500 - $2,000

(34) Failure to confine practice within the limits of
competency:

initial offense: $500 - $1,000

subsequent offense(s): $500 - $2,000

(35) Any other conduct which constitutes unprofessional
or unlawful conduct:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

R156-31b-502. Unprofessional Conduct.

"Unprofessional conduct” includes:

(1) failingtodestroy alicensewhich hasexpired duetothe
issuance and receipt of an increased scope of practice license;

(2) an RN issuing aprescription for a prescription drug to
apatient except in accordance with theprovisionsof Section 58-
17a-620, or as may be otherwise provided by law;

(3) failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(a) that standards of nursing practice are established and
carried out so that safe and effective nursing careis provided to
patients;

(b) that guidelinesexist for theorganizational management
and management of human resources needed for safe and
effective nursing care to be provided to patients;

(c) nurses’ knowledge, skills and ability and determine
current competence to carry out the requirements of their jobs.

R156-31b-601. Nursing Education Program Standards.

In accordance with Subsection 58-31b-601(2), the
minimum standardsthat anursing education program must meset
to qualify graduates for licensure under this chapter, which are
hereby adopted and incorporated by reference, are respectively:

(2) the"Interpretive Guidelinesfor Standardsand Criteria,
Practical Nursing Programs’, 1997 Revised, published by the
NLNAC.

(2) the"Interpretive Guidelinesfor Standardsand Criteria,

Associate Degree Programs in Nursing, 1997 Revised,
published by the NLNAC.

(3) the"Interpretive Guidelinesfor Standardsand Criteria,
Baccalaureate and Higher Degree Programs in Nursing, 1997
Revised, published by the NLNAC, or the "Standards of
Accreditation of Baccal aureateand Graduate Nursing Education
Programs", February 1998, published by the CCNE.

R156-31b-602. Nursing Education Program Full Approval.

(1) Full approval of anursing program shall be granted
when it becomes accredited by the NLNAC or the CCNE.

(2) Programswhich have been granted full approval as of
the effective date of these rules and are not accredited, must
become accredited within five years or be placed on
probationary status.

R156-31b-603. Nursing Education Program Provisional
Approval.

(1) The division may grant provisiona approva to a
nursing education program for aperiod not to exceed threeyears
after thedate of thefirst graduating class, provided the program:

(a) islocated or available within the state;

(b) isnewly organized;

(c) meetsall standards for approval except accreditation;
and

(d) isprogressingin areasonable manner to qualify for full
approval by obtaining accreditation.

(2) Programs which have been granted provisional
approva as of the effective date of these rules and are not
accredited, must become accredited within five years.

R156-31b-604. Nursing Education Program Probationary
Approval.

(1) The division may place on probationary approval
status a nursing education program for a period not to exceed
three years provided the program:

(a) islocated or available within the state;

(b) isfound to be out of compliance with the standards for
full approval to the extent that the ability of the program to
competently educate nursing studentsis impaired; and

(c) providesaplan of correction which is reasonable and
includes an adequate safeguard of the student and public.

(2) The division may place on probationary approval
status a program which implements an outreach program or
satellite program without prior approval of the board.

(3) Programs which have been granted probationary
approva as of the effective date of these rules and are not
accredited, must become accredited within five years or be
discontinued.

R156-31b-605. Nursing Education Program Notification of
Change.

(1) A nursing education program wishing to begin a new
program or to extend or expand existing programs shall submit
an applicationto thedivisionfor approval at |east oneyear prior
to the implementation of the program.

(2) An approved program that expands onto a satellite
campus or implements an outreach program shall submit an
application to expand to the division for approval at least one
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year prior to the expansion. Programs who fail to notify the
division of expansion plans may be placed on probationary
approva status.

R156-31b-606. Nursing Education Program Surveys.
The division may conduct a survey of nursing education
programs to monitor compliance with these rules.

R156-31b-701. Delegation of Nursing Tasks.

In accordance with Subsection 58-31b-102(10)(g), the
delegation of nursing tasks is further defined, clarified, or
established as follows:

(1) The nurse delegating tasks retains the accountability
for the appropriate del egation of tasks and for the nursing care
of the patient/client. Thelicensed nurse shall not delegate any
task requiring the specialized knowledge, judgment and skill of
alicensed nurse to an unlicensed assistive personnel. Itisthe
licensed nurse who shall use professional judgment to decide
whether or not atask is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel. This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients/clientsinal situations. The
decision to delegate must be based on careful analysis of the
patient’s/client’s needs and circumstances.

(2) Thelicensed nurse who is delegating a nursing task
shall:

(a) verify and evaluate the orders;

(b) perform anursing assessment;

(c) determinewhether the task can be safely performed by
an unlicensed assistive personnel or whether it requires a
licensed health care provider;

(d) verify that the del egatee hasthe competenceto perform
the delegated task prior to performing it;

(e) provide instruction and direction necessary to safely
perform the specific task; and

(f) provide ongoing supervision and evaluation of the
delegatee who is performing the task.

(3) Thedelegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(@) Thefollowing factors shall be evaluated to determine
the level of supervision needed:

(i) the stahility of the condition of the patient/client;

(i) thetraining and capability of the delegates;

(iii) the nature of the task being delegated; and

(iv) the proximity and availability of the delegator to the
delegatee when the task will be performed.

(b) The delegating nurse or another qualified nurse shall
be readily available either in person or by telecommunication.
The delegator responsiblefor the care of the patient/client shall
make supervisory visits at appropriate intervals to:

(i) evaluate the patient's/client’s health status;

(ii) evaluate the performance of the delegated task;

(iii) determine whether goals are being met; and

(iv)  determine the appropriateness of continuing
delegation of the task.

(4) Nursingtasks, to bedelegated, shall meet thefollowing
criteria as applied to each specific patient/client situation:

(@ be considered routine care for the specific
patient/client;

(b) poselittle potential hazard for the patient/client;

(¢) be performed with a predictable outcome for the
patient/client;

(d) be administered according to a previously developed
plan of care; and

(e) not inherently involve nursing judgment which cannot
be separated from the procedure.

(5) If the nurse, upon review of the patient's/client’s
condition, complexity of the task, ability of the unlicensed
assistive personnel and other criteria as deemed appropriate by
the nurse, determines that the unlicensed assistive personnel
cannot safely provide care, the nurse shall not del egate the task.

R156-31b-702. Scope of Practice.

(1) Thelawful scope of practice for an RN employed by a
department of health shall include implementation of standing
ordersand protocols, and completion and providing to apatient
of prescriptions which have been prepared and signed by a
physician in accordance with the provisions of Section 58-17a
620.

(2) An APRN who chooses to change or expand from a
primary focus of practice must be ableto document competency
within that expanded practice based on education, experience
and certification. The burden to demonstrate competency rests
upon the licensee.

KEY: licensing, nurses
April 15, 1999 58-31b-101
58-1-106(1)

58-1-202(1)
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R156. Commer ce, Occupational and Professional Licensing.
R156-62. Health Care Assistant Registration Act Rules.
R156-62-101. Title.

These rules are known as the "Health Care Assistant
Registration Act Rules."

R156-62-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 62,
asused in Title 58, Chapters 1 and 62 or these rules:

(1) "Activities of daily living" means those personal
activitiesin which individuals normally engage or are required
for anindividual 'swell-being whether performed by them alone,
by them with the hel p of others, or for them by others, including
eating, dressing, mobilizing, toileting, bathing, and other actsor
practicesto which anindividual issubjected whileunder carein
aregulated facility or under the orders of alicensed health care
practitioner in a private residence.

(2) "Personal assistance and care," as used in Subsection
58-62-102(3), means acts or practices by an individual to
personally assist or aid another individual in activities of daily
living.

(3) "Unprofessional conduct,” as defined in Title 58
Chapters 1 and 62, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-62-502.

R156-62-103. Authority - Purpose.

Theserulesare adopted by thedivision under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 62.

R156-62-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-62-302. Qualificationsfor Registration.

In accordance with Subsections 58-1-401(2)(a) and 58-1-
501(2)(c), the standards for determining if a crime of moral
turpitude, or any crimewhich bears areasonablerelationship to
the safe practice as a health care assistant has been committed,
shall be the same as for those individuals who function under
SubsectionsR432-35-4(2) and (3), aseffective August 28, 1998,
which are incorporated by referencein thisrule.

R156-62-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to
licensees under Title 58, Chapter 62 is established by rule in
Section R156-1-308.

(2) Renewa procedures shall be in accordance with
Section R156-1-308.

R156-62-502. Unprofessional Conduct.

"Unprofessional conduct” includes:

(1) gross immorality or conduct unbecoming a person
registered under this chapter, whichisathreat or potential threat
to the public health, safety, and welfare;

(2) unauthorized disclosure of confidentia information
obtained as aresult of practice as a health care assistant;

(3) theft, misappropriation, or conversion of an

individual’s property;

(4) engaging in any regulated health care practice for
which the person is not registered, certified, or licensed;

(5) any conduct or practice contrary to the recognized
standards or ethics of practice of those engaged in providing
hedlth care to theill, injured, or infirm;

(6) physical, verbal, sexual, or emotional abuse of any
individual; and

(7) grossnegligence or a pattern of negligencein the care
of anindividual which does or could reasonably be expected to
harm the individua physicaly, mentally, emotionally, or
economically.

KEY: licensing, health care assistant*
April 15, 1999 58-1-106(1)
58-1-202(1)

58-62-101
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R270. Crime Victim Reparations, Administration.
R270-1. Award and Reparation Standards.
R270-1-1. Authorization and Purpose.

Asprovided in Section 63-25a-406 the purpose of thisrule
isto provideinterpretation and standards for the administration
of crime victim reparations.

R270-1-2. Funeral and Burial Award.

A. Pursuant to Subsection 63-25a-411(4)(f), total award
for funeral and burial expensesis$4,000 for any reasonableand
necessary charges incurred directly relating to the funeral and
buria of avictim. This amount includes transportation of the
deceased within the United States. Allowable expensesin this
category may include the emergency acquisition of aburia plot
for victims who did not previously possess or have available to
them aplot for burial.

B. Transportation of immediate family members (spouse,
father, mother, stepparents, child, brother, sister, stepchild,
stepbrother and stepsister) or legal guardian to attend afuneral
and burial service shall be considered as an allowable expense
in addition to the $4,000.

C. Loss of earnings for immediate family members
(spouse, father, mother, stepparents, child, brother, sister,
stepchild, stepbrother and stepsister) or legal guardian, to attend
afuneral and burial service shall be allowed as follows:

1. Threedaysin-state

2. Fivedays out-of-state

D. When avictim diesleaving noidentifying information,
claims made by a provider cannot be considered.

R270-1-3. Negligent Homicide and Hit and Run Claims.
A. Negligent homicide claims shall be considered
criminaly injurious conduct as defined in Subsection 63-25a
402(9).
B. Pursuant to Subsection 63-25a-402(9)(e), criminaly
injuriousconduct shall not includevictimsof hit and run crimes.

R270-1-4. Counseling Awards.

A. Pursuant to Subsections 63-25a-402(20) and 63-25a
411(4)(c), out-patient mental health counseling awards are
subject to limitations as follows:

1. Primary victims of acrime shall be eligible for a$2500
maximum mental health counseling award. The reparation
officer shall approve a standardized treatment plan based on
these limitations. Extenuating circumstances warranting
consideration of counseling beyond the $2500 maximum may be
submitted by the mental health provider after the maximum
award has been reached. The cost of amental health evaluation
may not exceed $300 and shall be part of the $2500 maximum.
For purposes herein, an evauation shal be defined as a
diagnostic interview examination including history, mental
status, or disposition, in order to determine a plan of mental
health treatment.

2. Secondary victimswho arenot primary victimspursuant
to Subsections 63-25a-402(37)(39) and who witness or are
traumatically affected by the violent crime shall be eligible for
a $1000 maximum mental health counseling award only under
the following circumstances:

(@ counseling for immediate family members (spouse,

father, mother, stepparents, child, brother, sister, stepchild,
stepbrother and stepsister) or legal guardian of homicide
victims, and victims of child physical or sexual abuse;

(b) counseling for children of domestic violence crimes.

The reparation officer shall approve a standardized
treatment plan based on these limitations. Extenuating
circumstances warranting consideration of counseling beyond
the $1000 maximum may be submitted by the mental health
provider after the maximum award has been reached. The cost
of amental health evaluation may not exceed $300 and shall be
part of the $1000 maximum. For purposesherein, an evaluation
shall be defined as diagnostic interview examination including
history, mental status, or disposition, in order to determine a
plan of mental health treatment.

3. Counseling costswill not be paid in advance but will be
paid on an ongoing basis asvictim is being billed.

4. In-patient hospitalization shall only be considered when
the treatment has been recommended by alicensed therapist in
life-threatening situations. In these cases the Crime Victim
Reparations Board shall consider reimbursement of in-patient
treatment or contract with a managed menta health care
provider to make recommendations to the Reparations Officer
regarding treatment. A direct relationship to the crime needs to
beestablished. Acutein-patient hospitalization shall not exceed
$600 per day, which includesall ancillary expenses, and will be
considered paymentinfull tothe provider. Inpatient psychiatric
visits will be limited to one visit per day with payment for the
visit madeto theinstitution at the highest rate of theindividuals
providing therapy as set by rule. Reimbursement for testing
costs may aso be alowed. Secondary victims shall not be
considered for in-patient hospitalization.

5. Residential and day treatment shall only be considered
when the treatment has been recommended by a licensed
therapist to stabilize the victim's behavior and symptoms.
Residential and day treatment shall not be used for extended
care of dysfunctional families and containment placements. A
direct relationship to the crime needs to be established. Only
facilities with 24 hour nursing care can be considered.
Residentia treatment shall not exceed $300 per day and will be
considered payment in full to the provider. Residential
treatment shall be limited to 30 days. Day treatment shall not
exceed $200 per day and will be considered payment in full to
the provider. Secondary victims shall not be considered for
residential or day treatment.

6. Child sexual abuse victims under the age of 13 who
become perpetrators shall only be considered for mental health
treatment awards directly related to the victimization.
Perpetrators age 13 and over who have been child sexual abuse
victims shall not be eligible for compensation. The CVR Board
or contracting agency for managed mental health careshall help
establish a reasonable percentage regarding victimization
treatment for inpatient, residential and day treatment. Out-
patient claims shall be determined by the Reparati on Officer on
acase by case basis upon review of the mental health treatment
plan.

7. Payment for mental health counseling shall only be
made to licensed therapists; or to individuals working towards
a license, registered with the State of Utah Department of
Commerce, Divison of Professiona and Occupationa
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Licensing and supervised by alicensed therapist.

8. Payment of hypnotherapy shall only beconsidered when
treatment is performed by a licensed mental health therapist
based upon an approved Treatment Plan.

9. The following maximum amounts shall be payable for
mental health counseling:

(8 upto $125 per hour for individual and family therapy
performed by licensed psychiatrists, and up to $62.50 per hour
for group therapy;

(b) up to $85 per hour for individual and family therapy
performed by licensed psychologists and up to $42.50 per hour
for group therapy;

(c) up to $65 per hour for individua and family therapy
performed by an L.C.SW., M.SW. or marriage and family
therapist, and up to $32.50 per hour for group therapy. These
ratesshall also apply to therapistsworking towardsalicenseand
supervised by alicensed therapist;

(d) The above-mentioned rates shall apply to individuas
performing treatment, and not those supervising treatment.

10. Chemical dependency specific treatment will not be
compensated unless the Reparation Officer determinesthat it is
directly related to the crime. The CVR Board may review
extenuating circumstance cases.

R270-1-5. Attorney Fees.

Pursuant to Subsection 63-25a-424(2) attorney fees shall
be made within the reparation award and not in addition to the
award. If anawardispaidin alump sum, the attorney’sfee shall
not exceed 15% of the total award; if payments are awarded on
an on going basis, attorney fees will be paid when warrants are
generated but not to exceed 15%. When appeal hearing denials
are overturned, attorney fees shall be calculated only on the
appealed reparation issue.

R270-1-6. Reparation Awards.

Pursuant to Section 63-25a-403, reparation awards can be
made to victims of violent crime where restitution has been
ordered by the court but appears unlikely the restitution can be
paid within areasonable time period. However, notification of
the award will be sent to the courts, prosecuting attorneys,
Board of Pardons or probation and parole counsdlorsindicating
any restitution monies collected up to the amount of the award
will beforwarded to the Crime Victim Reparations Trust Fund.

R270-1-7. Abortion.

Expenses for an abortion that is permitted pursuant to
Sections 76-7-301 through 76-7-325 shall be eligible for a
reparation award aslong as all the requirements of Section 63-
25a-411 have been met.

R270-1-8. Emergency Awards.

Pursuant to Section 63-25a-422, emergency awards up to
$1000 can be granted. No time limit is required for filing an
emergency claim. Processing of emergency claimsis three to
five days.

R270-1-9. Lossof Earnings.
A. Pursuant to Subsection 63-25a-411(4)(d), the 66-2/3%
of the person’s weekly salary or wages is calculated on gross

earnings.

B. Loss of earnings by parents on behalf of child victims
can be reimbursed if the losses were incurred on behalf of a
dependent.

C. Lossof earnings for victims may be reimbursed for up
to amaximum of twelve (12) weekswork |oss, at an amount not
to exceed the maximum allowed per week by Worker's
Compensation guidelines in effect at the time of work loss.
Reference should be made to Section R270-1-12 for guidelines
on sick leave, annual |eave or bereavement leave as a collateral
source. The Crime Victim Reparations Board may review
extenuating circumstances on loss of earnings claims.

R270-1-10. Moving, Transportation Expenses.

A. Pursuant to Subsection 63-25a-411(4)(a), victims of
violent crime who suffer a traumatic experience or threat of
bodily harm are allowed moving expenses up to $2000. Board
approval is needed where extenuating circumstances exist.

B. Transportation expenses up to $500 are allowed for
court, medical or mental health visits. Board approval isneeded
where extenuating circumstances exist.

R270-1-11. Witnesses.

Pursuant to Subsection 63-25a-402(37)(a), witnessesto a
violent crime who are traumatically affected and require
psychological or medical attention can be reviewed on a case-
by-case basis to determine if they qualify asavictim.

R270-1-12. Collateral Source.

A. Pursuant to Section 63-25a-413, sick |eave and annual
leave shall be considered as a collateral source. If there are
extenuating circumstances, the director may make an exception
to this requirement.

B. Only insurance policiesthat itemize specific coverages
under the policy, such as funeral and buria expenses, shall be
considered as a collateral source.

C. Crime Victim Reparations Trust Fund monies shall be
used before State Social Services contract monies when
considering out-of-pocket expensesin child sexual abuse cases,
if theindividuals quaify asvictims. If the victim qualifies for
Medicaid, the contract monies should be used first.

D. Crime Victim Reparations Trust Fund monies shall be
used before the Utah Medical Assistance Program funds when
considering allowable benefits for victims of violent crime.

R270-1-13. Record Retention.

A. Pursuant to Section 63-25a-401, retention of Crime
Victim Reparations annual report and crime victim case files
shall be asfollows:

1. Annual reportsand other statistical information shall be
retained in officefor aperiod of three yearsand then transferred
to State Archives.

2. Crime victim case files shall be retained in office as
needed for administrative use. After closure or denia of acase
file, case file shall be retained in office for two years and then
transferred to State Archives. Casefileswill beretained in the
State Records Center for ten years and then destroyed.

R270-1-14. Awards.



UAC (Asof May 1, 1999)

Printed: July 27, 1999

Page 10

A. Pursuant to Section 63-25a-421, when billing fromthe
providersexceedsthe maximumallowed, the Reparation Officer
shall pay the billsby the date of service. The Reparation Officer
shall solicit input from the victim when making this
determination. Whentheservicesandthebillingshaveoccurred
a the same time, the Reparation Officer shall determine
payment on a percentage basis.

R270-1-15. Essential Personal Property.

Pursuant to Subsection 63-25a-411(4)(h), essential
personal property covers all personal articles necessary and
essential for the health and safety of thevictim. The Reparation
Officer may allow up to $1500 for replacement of such itemsas
eyeglasses, hearingaids, burglar alarms, door locks, crimescene
cleanup, repair of walls and broken windows, etc. The board
shall review any exceptions over $1500.

R270-1-16. Subrogation.

Pursuant to Section 63-25a-419, subrogation monies
collected from the perpetrator, insurance, etc., will be placed in
the Crime Victim Reparations Trust Fund and will not be
credited toward a particular victim or claimant award amount.

R270-1-17. Unjust Enrichment.

A. Pursuant to Subsection 63-25a-410(1)(d), thefollowing
criteria shall be used when considering claims involving
possible unjust enrichment of an offender:

1. Unjust enrichment determination shall not be based
solely on the presence of the offender in the household at the
time of the award.

2. Awards shall not be denied on the basis that the
offender would be unjustly enriched, if the victim cooperates
with investigation and prosecution of the crime and does what
is possible to prevent access by the offender to substantia
compensation.

3. Payment to third party providers shall be made to
prevent monies intended for victim expenses be used by or on
behalf of the offender.

4. Collateral resources such as court-ordered restitution
and medica insurance that are available to the victim from the
offender shall be examined. However, the victim shall not be
penalized for failure of an offender to meet legal obligationsto
pay for the cost of the victim's recovery.

5. Factors to be considered in determining whether
enrichment issubstantial or inconsequential includetheamount
of the award and whether a substantia portion of the
compensation award will be used directly by or on behalf of the
offender. If the offender has direct access to a cash award
and/or if asubstantia portion of it will be used to pay for his
living expenses, that portion of the award that will substantially
benefit the offender may be reduced or denied. When
enrichment isinconsequentia or minimal, theaward shall not be
reduced or denied.

R270-1-18. Prescription or Over-the-Counter M edications.

A. Reimbursement of prescription or over-the-counter
medications used in conjunction with mental health therapy
shall be considered only for the duration of an approved
Treatment Plan.

B. Reimbursement of prescription or over-the -counter
medi cations used i n conjunction with medical treatment shall be
considered only during the course of treatment by the physician.

R270-1-19. Peer Review Committee.

A. A volunteer Peer Review Committee may be
established to review issues and/or provide input to Crime
Victim Reparations staff on out-patient mental health
counseling claims. Thecomposition, duties, and responsibilities
of this Committee shall be defined by the Crime Victim
Reparations Board by written internal policy and procedure.

R270-1-20. Medical Awards.

A. Pursuant to Subsection 63-25a-411(4)(b), medical
awards are subject to limitations as follows:

1. All medica costs must be related directly to the
victimization and all treatment must be considered usual and
customary.

2. Thereparation officer reservestheright to audit any and
dl billings associated with medical care.

3. Thereparation officer will not pay any interest, finance,
or collection fees as part of the award.

4. After the effective date of thisrule, in-patient hospital
medical bills shall be reimbursed at arate established between
the CVR officeand individual hospitalsand shall be considered
payment in full. A Memorandum of Agreement shall be signed
and kept on file.

R270-1-21. Misconduct.

Pursuant to Subsections 63-25a-402(21) and 63-25a
412(1)(b) misconduct shall be considered conduct which
contributed to thevictim'sinjury or death or engaged in conduct
in which the victim could have reasonably foreseen could lead
toinjury or death. In determining whether the victim engaged
in misconduct, the CVR staff shall consider any behavior of the
victim that may have directly or indirectly contributed to the
victim'sinjury or death including consent, provocation, verbal
utterance, gesture, incitement, prior conduct of thevictimor the
ability of the victim to have reasonably avoided the incident
upon which the claim is based.

R270-1-22. ThreeYear Limitation.

Pursuant to Subsections 63-25a-406(1)(c) and 63-25a
428(2) aclaimfor benefits expires and no further paymentswill
be made with regard to the claim after three years have elapsed
fromthe date of application with the CVR office. All claimants
who havefiled aclaimfor benefitswith the CVR officeprior to
the effective date of this rule shall be notified in writing of the
threeyear limitation for payment of benefits. Any claimant who
filed aclaim for benefits more than two and one-half yearsprior
to the effective date of thisrule, other than aclaim for benefits
for permanent disability or loss of support, shall be notified in
writing that they have six months in which to submit any
remaining expenses before the three year limitation isimposed
and the claim is closed. Claims for benefits for permanent
disability or loss of support filed prior to the effective date of
this rule shall not be subject to the three year limitation. The
Crime Victim Reparations Board may review extenuating
circumstances on claims that have been closed because of the
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Three Year Limitation rule.

R270-1-23. Sexual Assault Forensic Examinations.

A. Pursuant to Subsections 63-25a-402(19) and 63-25a
411(4)(i), the cost of sexual assault forensic examinations for
gathering evidence and providing treatment may be paid by the
CVR office. The following agency guidelines need to be
adhered to when making payments for sexual assault forensic
examinations:

1. A sexual assault forensic examination shall be reported
to law enforcement.

2. Victims shall not be charged for sexual assault forensic
examinations.

3. The agency may reimburse any licensed health care
facility that provides services for sexual assault forensic
examinations.

4. The agency may reimburse licensed medical personnel
trained to gather evidence of sexual assaultswho perform sexual
assault forensic examinations.

5. CVR may pay for the collection of evidence and not
attempt to prove or disprove the allegation of sexua assault.

6. A request for reimbursement shall include the law
enforcement case number or be signed by a law enforcement
officer or victim/witness coordinator.

7. Theapplication or billing for the sexual assault forensic
examination must be submitted to CVR within 90 days of the
examination.

8. The hilling for the sexual assault forensic examination
shall:

a. identify the victim by name, address, date of birth,
Socia Security number, telephone number, patient number;

b. indicate the claim is for a sexua assault forensic
examination; and

c. itemize services and fees for services.

9. All collateral sourcesthat are available for payment of
the sexua assault forensic examination shall be considered
before CVR Trust Fund monies are used. Pursuant to
Subsection 63-25a-411(i), the Director may determine that
reimbursement for asexual assault forensic examinationwill not
be reduced even though a claim could be recouped from a
collateral source.

10. Evidencewill be collected only with the permission of
the victim or the legal quardian of thevictim. Permission shall
not be required in instances where the victim is unconscious,
mentally incapable of consent or intoxicated.

11. Restitution for the cost of the sexual assault forensic
examination may be pursued by the CVR office.

12. Sexud assault victims have a right to an informal
hearing pursuant to Section R270-2-2 if they disagree with the
agency’s decision concerning payment or the amount of
payment.

13. Payment for sexual assault forensic examinationsshall
be considered for the following:

a Fees for the collection of evidence, for forensic
documentation only, to include:

i. history;

ii. physical;

iii. collection of specimens and wet mount for sperm; and

iv. treatment for the prevention of sexually transmitted

disease up to four weeks.

b. Emergency department services to include:

i. emergency room, clinic room or office room fee;

ii. cultures for gonorrhea, chlamydia, trichomonas, and
tests for other sexually transmitted disease;

iii. serum blood test for pregnancy; and

iv. morning after pill or high dose oral contraceptives for
the prevention of pregnancy.

14. The victim of a sexua assault that is requesting
payment by CVR for services needed or rendered beyond the
sexuad assault forensic examination needs to submit an
application for compensation to the CVR office.

R270-1-24. Lossof Support Awards.
A. Pursuant to Subsection 63-25a-411(4)(g), loss of
support awards shall be covered on death claims only.

R270-1-25. Rent Awards.

A. Pursuant to Subsection 63-25a-411(4)(a), victims of
domestic violence or child abuse may be awarded a one time
only rental award for actua rent expenses of $1800 for a
maximum of three months if the following conditions apply:

1. The perpetrator wasliving with thevictim at the time of
the crime or the rent assistance appears directly related to the
victim's ability to distance herself/himself from the perpetrator.

2. It appears reasonable that the perpetrator was assisting
or was solely responsible for rent.

3. Thevictim agreesthat the perpetrator is not allowed on
the premises.

KEY: victim compensation, victims of crimes
April 15, 1999 63-25a-401 et seq.
Notice of Continuation December 23, 1996
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R277. Education, Administration.

R277-436. Gang Prevention and I ntervention Programsin
the Schoals.

R277-436-1. Definitions.

A. "Student at risk" meansany student who because of his
individual needs requires some kind of uniquely designed
intervention in order to achieve literacy, graduate and be
prepared for transition from school to post-school options.

B. "Board" means the Utah State Board of Education.

C. "Gang" (as defined in this rule) means a group of
people who form an alegiance and engage in a range of anti-
social behaviorsthat may includeviolent or unlawful activity or
both. These groups may have a name, turf, colors, symbals, or
distinct dress, or any combination of the preceding
characteristics.

D. "Gang prevention" means instructional and support
strategies, activities, programs, or curricula designed and
implemented to provide successful experiences for youth and
families. These components shall promote cultural and social
competence, self-management skills, citizenship, preparationfor
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

E. "Gang intervention" means specially designed services
required by an individual student experiencing difficulty in
cultura and socia competence, self-management skills,
citizenship, preparation for life skills, academic achievement,
literacy, and interpersonal relationshipswithin or outside of the
school which may impact theindividual’s susceptibility to gang
membership or gang-like activities or both.

F. "Gang Prevention and Intervention Program" means
specifically designed projects and activities to help at-risk
students stay in school and enhance their cultural and socia
competence, sel f-management skills, citizenship, preparation for
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

G. "In kind services' means those materials, staff and
equipment which are required to develop and implement gang
prevention and intervention services, strategies, activities,
programs, and curricula with individua students, families, or
both. In kind services do not include office space and related
office support.

H. "Superintendent" means the State Superintendent of
Public Instruction.

I. "USOE" means the Utah State Office of Education.

R277-436-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and authority over public
education in the Board, by Section 53A-1-401(4) which directs
the Board to adopt rules mandating school productivity and cost
effective measures, Section 53A-15-601 which appropriates
fundsto beused for Gang Prevention and I ntervention Programs
in the Schools, allows the Board to develop an application
process, and to distribute funds, and Section 53A-1-401(3)
which alows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of thisruleis to establish standards and

procedures for distributing funding for gang prevention and
intervention programsin the schools.

R277-436-3. Application and Distribution of Funds.

A. Awards shall be made to individual schools and funds
alocated to school districts to distribute to designated schools.

B. School districts may submit a single district-wide
application for one or more schools within the district. The
application shall:

(1) providefor distribution of fundsto individual schoals;

(2) require individual schools included within the
application to satisfy criteria designated in law and rule; and

(3) provideexplanationsof program variation from school
to school, if any.

C. Applications shall be provided by the USOE.

D. Schools shall submit applications to the Director of
Servicesfor At Risk Students or designee who shall makefinal
funding recommendations to the USOE Finance Committee by
June 30 of the year prior to the fiscal year in which the money
isavailable.

E. Applicants shall provide evidence and intent of their
ability to supply the required school contribution percentage as
designated in 53A-15-601(5).

F. In kind services shall be provided consistent with
Section 53A-15-601(5) and R277-436-1G.

G. Awards per school shall be based on funds available
and specific funding limitsshall be prescribed inthe application
provided by the USOE.

H. Schools may submit joint applications.

I.  Priority shall be given to applications reflecting
interagency collaboration.

J. Projectsreceiving funding shall be notified by July 1.

K. Schools or joint school applications that were funded
and complied with all requirements of law and rule may reapply
in subsequent years using an abbreviated application form
provided by the USOE At-Risk Director or designee.

L. The USOE may retain up to five percent of the annual
legislative appropriation for the following specific purposes:

(1) an amount not to exceed 2.5 percent for:

(a) sitevisits; and

(b) inservice.

(2) an amount not to exceed 2.5 percent for:

(@) administrative oversight; and

(b) statewide coordination training.

R277-436-4. Limitation on Funds.

A. Funds shall be used exclusively for purposes set forth
in Section 53A-15-601.

B. Transfer of funds between line items or the extension
of project completion dates may be madeonly with prior written
approval of the USOE At Risk Director or designee.

R277-436-5. Evaluation and Reports.

A. A school in adistrict that accepts Gang Prevention and
Intervention Programfundsshall providethe USOE with ayear-
end evaluation report by June 30 of thefiscal year in which the
award was made.

B. Theyear-end report shal include:

(1) an expenditure report;
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(2) anarrative description of al activities funded;

(3) copiesof any and all products devel oped;

(4) effectiveness report detailing evidence of individual
and overall program impact on gang and gang-related activities
and involvement;

(5) veification that the required school contribution
percentage of program costs were provided by the individual
school; and

(6) other information or data as required by the USOE At
Risk Director.

C. The USOE may require additional evaluation or audit
procedures from the grant recipient to demonstrate use of funds
consistent with the law and Board rules.

R277-436-6. Waivers.

The Superintendent may grant a written request for a
waiver of a requirement or deadline which a district finds
unduly restrictive. Thewaiver shall be consistent with the Utah
Public Education Strategic Plan, January 1992, pages 17 and 21,
or the express purpose of thisrule.

KEY: public schoals, disciplinary problems, students at

risk*, gangs*
April 15, 1999 Art X Sec 3
Notice of Continuation June 4, 1998 53A-1-401(4)

53A-15-601
53A-1-401(3)
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R307. Environmental Quality, Air Quality.
R307-101. General Requirements.
R307-101-1. Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sourcesin
the state. Theserulesapply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Qudity Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quiality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2. Definitions.

Except where specified in individual rules, definitionsin
R307-101-2 are applicable to all rules adopted by the Air
Quiality Board.

"Actual Area of Nonattainment" means an area which is
shown by monitored data or modeling actually to exceed the
National Ambient Air Quality Standards (Boundaries are
established in the Utah State Implementation Plan).

"Actual Emissions' means the actua rate of emissions of
apollutant from a source determined as follows:

(1) Ingeneral, actual emissionsas of aparticular date shall
equa the average rate, in tons per year, at which the source
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations. The Executive Secretary shall allow
the use of adifferent time period upon adetermination that it is
more representative of normal source operation.  Actua
emissions shall be cal culated using the source's actual operating
hours, productionrates, and typesof material sprocessed, stored,
or combusted during the selected time period.

(2) The Executive Secretary may presume that source-
specific allowable emissions for the source are equivalent to the
actual emissions of the source.

(3) For any sourcewhich has not begun normal operations
on the particular date, actual emissions shall equal the potential
to emit of the source on that date.

"Acute Hazardous Air Pollutant” means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value- ceiling (TLV-C) has been adopted by the American
Conference of Governmental Industrial Hygienists in its
"Threshold Limit Valuesfor Chemical Substancesand Physical
Agents - Biological Exposure Indices, pages 15 - 40 (1997)."

" Air Contaminant" meansany parti culate matter or any gas,
vapor, suspended solid or any combination of them, excluding
steam and water vapors (Section 19-2-102(1)).

"Air Contaminant Source" means any and all sources of
emission of air contaminants whether privately or publicly
owned or operated (Section 19-2-102(2)).

"Air Pollution" means the presence in the ambient air of
one or more air contaminants in such quantities and duration
and under conditions and circumstances, as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interferewith the enjoyment of

life or use of property as determined by the standards, rules and
regulations adopted by the Air Quality Board (Section 19-2-
104).

"Air Quality Related Vaues' means, as used in analyses
under R307-401-4(1), Public Notice, those specia attributes of
a Class | area, assigned by a federal Land Manager, that are
adversely affected by air quality.

"Allowable Emissions’ meanstheemissionrateof asource
calculated using the maximum rated capacity of the source
(unlessthe sourceis subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-6.

"Ambient Air" means the surrounding or outside air
(Section 19-2-102(4)).

"Appropriate Authority" meansthe governing body of any
city, town or county.

"Asphalt or Asphalt Cement" means the dark brown to
black cementitious material (solid, semisolid, or liquid in
consistency) of which themain constituentsare bitumenswhich
occur naturally or as aresidue of petroleum refining.

"Atmosphere" meanstheair that envel opsor surroundsthe
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district heath department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Baseline Date":

(1) Major source baseline date means:

(@) In the case of particulate matter and sulfur dioxide,
January 6, 1975, and

(b) Inthe case of nitrogen dioxide, February 8, 1988.

(2) Minor sourcebaselinedate meanstheearliest date after
thetrigger date on which thefirst complete application under 40
CFR 52.21 or R307-405 is submitted by a major source or
maj or modification subject to therequirements of 40 CFR 52.21
or R307-405. The minor source baselineisthe date after which
emissionsfromall new or modified sources consume or expand
increment, including emissions from major and minor sources
aswell asany or all general commercial, residential, industrial,
and other growth. Thetrigger dateis:

(@) In the case of particulate matter and sulfur dioxide,
August 7, 1977, and

(b) Inthe case of nitrogen dioxide, February 8, 1988.

"Best Available Control Technology (BACT)" means an
emission limitation and/or other controls to include design,
equipment, work practice, operation standard or combination
thereof, based on the maximum degree or reduction of each
pollutant subject to regulation under the Clean Air Act and/or
the Utah Air Conservation Act emitted from or which results
from any emitting installation, which the Air Quality Board, on
a case-by-case basistaking into account energy, environmental
and economicimpacts and other costs, determinesisachievable
for suchinstallation through application of production processes
and available methods, systems and techniques, including fuel
cleaning or treatment or innovative fuel combustion techniques
for control of each such pollutant. Inno event shall applications
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of BACT result in emissionsof any pollutantswhich will exceed
the emissions allowed by Section 111 or 112 of the Clean Air
Act.

"Board" means Air Quality Board. See Section 19-2-
102(6)(a).

"Breakdown" means any malfunction or procedural error,
toincludebut not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equi pment causing emissionsin excess of
those allowed by approval order or Title R307.

"BTU" means British Therma Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Cdlibration Drift" means the change in the instrument
meter readout over astated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent materid (e.g., activated carbon, aluminum, silicagel),
aninlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of al VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant” means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienistsin
its "Threshold Limit Vaues for Chemical Substances and
Physical Agents - Biological Exposure Indices, pages 15 - 40
(1997)."

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value- ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienistsin
its "Threshold Limit Vaues for Chemical Substances and
Physical Agents - Biological Exposure Indices, pages 15 - 40
(1997)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from agiven area. This
number iscal cul ated by the National Weather Servicefromdaily
measurements of temperature | apse rates and wind speeds from
ground level to 10,000 feet. The State has been divided into
threeseparateair quality areasfor purposes of theclearingindex
system:

(1) Arealincludesthose valeys below 6500 feet above
sea level and west of the Wasatch Mountain Range and
extending south through the Wasatch and Aquarius Plateaus to
the Arizonaborder. Included arethe Salt Lake, Utah, Skull and
Escalante Valeys and valleys of the Sevier River Drainage.

(2) Area2 includes those valleys below 6500 feet above
sealevel and east of the Wasatch Mountain Range. Included are
CacheValley, theUintah Basin, CastleValley and valleysof the
Green, Colorado, and San Juan Rivers.

(3) Area3includesal valeys and areas above 6500 feet
above sealevel.

"Commence" as applied to construction of amajor source
or major modification means that the owner or operator has all

necessary pre-construction approvasor permits and either has:

(1) Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
areasonable time; or

(2) Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial |ossto the owner or operator, to undertakeaprogram
of actual construction of the source to be completed within a
reasonable time.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" meansany physical changeor changeinthe
method of operationincluding fabrication, erection, installation,
demolition, or modification of asource whichwould resultina
changein actual emissions.

"Control Apparatus’ means any device which prevents or
controls the emission of any air contaminant directly or
indirectly into the outdoor atmosphere.

"Department” means Utah State Department of
Environmental Quality. See Section 19-1-103(1).

"Emission" meansthe act of dischargeinto the atmosphere
of an air contaminant or an effluent which contains or may
containan air contaminant; or the effluent so discharged into the
atmosphere.

"Emissions Information” means, with reference to any
source operation, equipment or control apparatus:

(1) Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air contaminant which has been
emitted by the source operation, equipment, or control
apparatus;

(2) Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics(tothe
extent related to air quality) of any air contaminant which, under
an applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, adescription of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3) A genera description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations(including, to the extent necessary for such purposes,
a description of the device, instdlation, or operation
constituting the source operation).

"Emission Limitation" meansarequirement established by
the Board or the Administrator, EPA, which limitsthe quantity,
rate or concentration of emission of air pollutants on a
continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements devel oped pursuant to 40 CFR Parts 60 and 61,
requirements within the State |mplementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.

"Executive Director" means the Executive Director of the
Utah Department of Environmental Quality. See Section 19-1-
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103(2).

"Executive Secretary" meansthe Executive Secretary of the
Board.

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution. It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Fireplace" meansall devicesboth masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partialy open to the
room. Fireplacesincludethosedeviceswith circulating systems,
heat exchangers, or draft reducing doors with a net thermal
efficiency of no greater than twenty percent and are used for
aesthetic purposes.

"Fugitive Dust" meansparticul ate, composed of soil and/or
industrial particulates such as ash, coal, mineras, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces. Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions' meansemissionsfromaninstallation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through astack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means al putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act. A list of these
pollutantsis available at the Division of Air Quality.

"Heavy Fud Qil" means a petroleum product or similar
material with a boiling range higher than that of diesdl fuel.

"Household Waste" means any solid or liquid material
normally generated by the family in aresidencein the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Indirect Source" meansabuilding, structureor installation
which attracts or may attract mobile source activity that results
in emission of apollutant for which thereisanational standard.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or

butane.

"Major Modification" means any physical change in or
changein the method of operation of amajor source that would
result in a significant net emissions increase of any pollutant.
A net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone. Within
Salt Lake and Davis Counties or any nonattainment area for
0zone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone. Within areas
of nonattainment for PM 10, a significant net emission increase
for any PM10 precursor is aso a significant net emission
increase for PM10. A physica change or changein the method
of operation shall not include:

(1) routine maintenance, repair and replacement;

(2) useof an dternative fuel or raw material by reason of
an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;

(3) useof an dternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4) useof an dternative fuel at a steam generating unit to
the extent that thefuel is generated from municipal solid waste;

(5) useof an alternative fuel or raw material by a source:

(@ which the source was capable of accommodating
before January 6, 1975, unless such changewould be prohibited
under any enforceable permit condition; or

(b) which the source is otherwise approved to use;

(6) an increase in the hours of operation or in the
production rate unless such change would be prohibited under
any enforceable permit condition;

(7) any changein ownership at a source.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1) any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a) any source located in anonattainment areafor carbon
monoxide which emits, or has the potentia to emit, carbon
monoxidein the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
areaas outlined in Section 187 of the federal Clean Air Act; or

(b) any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of thefederal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c) any source located in a nonattainment area for PM 10
which emits, or has the potentia to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2) any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3) thefugitive emissions and fugitive dust of astationary
source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
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categories of stationary sources:

(@) Coal cleaning plants (with thermal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum or reduction plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of charging more than
250 tons of refuse per day;

(i) Hydrofluoric, sulfuric, or nitric acid plants;

() Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combination thereof) totaling
more than 250 million British Thermal Units per hour heat
input;

(v) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glassfiber processing plants;

(y) Charcoal production plants;

(2) Fossil fuel-fired steam electric plants of morethan 250
million British Thermal Units per hour heat input;

(aa) Any other stationary source category which, as of
August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which resultsin a potentia increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the alowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1) any increase in actua emissions from a particular
physical change or change in method of operation at a source;
and

(2) any other increases and decreases in actua emissions
a the source that are contemporaneous with the particular
change and are otherwise creditable. For purposes of
determining a"net emissions increase":

(@ An increase or decrease in actua emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b) An increase or decrease in actua emissions is
creditable only if it has not been relied on in issuing a prior
approva for the source which approvd is in effect when the
increase in actual emissions for the particular change occurs.

(¢) Anincrease or decrease in actua emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if itisrequired to be considered in cal culating the amount
of maximum allowable increases remaining available. With
respect to particulate matter, only PM 10 emissions will be used
to evaluate this increase or decrease.

(d) Anincreasein actual emissionsis creditable only to
the extent that the new level of actual emissions exceedstheold
level.

(e) A decreasein actua emissionsiscreditableonly to the
extent that:

(i) The old level of actual emissions or the old level of
allowable emissions, whichever islower, exceedsthe new level
of actual emissions;

(ii) It is enforceable at and after the time that actual
construction on the particular change begins; and

(i) 1t hasapproximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv) It has not been relied on in issuing any permit under
R307-401 nor hasit been relied on in demonstrating attainment
or reasonable further progress.

(f) Anincrease that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant. Any replacement unit that requires shakedown
becomes operational only after areasonabl e shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application toit.

"Nonattainment Ared' means for any pollutant, "an area
which is shown by monitored data or which iscalculated by air
quality modeling (or other methods determined by the
Administrator, EPA to be reliable) to exceed any National
Ambient Air Quality Standard for such pollutant” (Section 171,
Clean Air Act). Such term includes any area designated as
nonattainment under Section 107, Clean Air Act.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operatesor supervisesafacility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM10 Nonattainment Area' means Salt Lake County,
Utah County, or Ogden City.

"PM 10 Particulate Matter" means particul ate matter with
an aerodynamic diameter less than or equal to a nomina 10
micrometers as measured by an EPA reference or equivalent
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method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physica changes that convert it into
particul ate matter, specifically PM10. It includessulfur dioxide
and nitrogen oxides.

"Part 70 Source' means any source subject to the
permitting requirements of R307-415.

"Peak Ozone Season" means June 1 through August 31,
inclusive.

"Person” meansan individua, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of astate. (Subsection 19-2-103(4)).

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design. Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on thetype
or amount of material combusted, stored, or processed shall be
treated as part of itsdesign if thelimitation or the effect it would
have on emissionsis enforceable. Secondary emissions do not
count in determining the potential to emit of astationary source.

"Process Level" means the operation of a source, specific
to thekind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
rawv materia or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus. For astationary internal combustion unit
or any other fuel burning equipment, thisterm may be expressed
as the quantity of fuel burned per unit of time.

"Production Equipment Exhaust System" means a device
for collecting and directing out of the work area VOC fugitive
emissionsfromreactor openings, centrifuge openings, and other
vessel openings for the purpose of protecting employees from
excessive VOC exposure.

"Reactor" means any vat or vessel, which may bejacketed
to permit temperature control, designed to contain chemical
reactions.

"Reasonable Further Progress' means annual incremental
reductionsin emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse” means solid wastes, such as garbage and trash.

"Regulated air pollutant” means any of the following:

(a) Nitrogen oxides or any volatile organic compound;

(b) Any pollutant for which anational ambient air quality
standard has been promulgated;

(¢ Any pollutant that is subject to any standard
promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d) Any Class | or Il substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e) Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i) Any pollutant subject to requirements under Section

112(j) of the Act, Equivalent Emission Limitation by Permit. If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(€) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii) Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Residence” means a dwelling in which people live,
including al ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and iscapable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by thetest procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds. Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of aresidentia solid fuel burning device
shall be considered as such. Fireplacesare not included in this
definition for solid fuel burning devices.

"Salvage Operation" means any business, trade or industry
engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
chemicals, shipping containers or drums.

"Secondary Emissions’” means emissions which would
occur as a result of the construction or operation of a major
source or mgjor modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causesthe secondary emissions. Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increaseits emissionsexcept
as aresult of the construction or operation of the magjor source
or major modification. Secondary emissionsdo not includeany
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from atrain, or
from avessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Significant" means:

(1) Inreferenceto anet emissionsincrease or the potential
of a source to emit any of the following pollutants, a rate of
emissionsthat would equal or exceed any of thefollowing rates:

Carbon monoxide: 100 ton per year (tpy);

Nitrogen oxides: 40 tpy;

Sulfur dioxide: 40 tpy;

PM10 Particulate matter: 15 tpy;

Particulate matter: 25 tpy;

Ozone: 40 tpy of volatile organic compounds;

Lead: 0.6 tpy.



UAC (Asof May 1, 1999)

Printed: July 27, 1999

Page 19

(2) For purposes of R307-405 it shall also additionally
mean for:

(@) A rateof emissionsthat would equal or exceed any of
the following rates:

Asbestos: 0.007 tpy;

Beryllium: 0.0004 tpy;

Mercury: 0.1 tpy;

Vinyl Chloride: 1 tpy;

Fluorides. 3 tpy;

Sulfuric acid mist: 7 tpy;

Hydrogen Sulfide: 10 tpy;

Total reduced sulfur (including H2S): 10 tpy;

Reduced sulfur compounds (including H2S): 10 tpy;

Municipal waste combustor organics (measured as total
tetra- through octa-chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 grams per year (3.5 x 10°° tons per year);

Municipal waste combustor metals(measured asparticul ate
matter): 14 megagrams per year (15 tons per year);

Municipal waste combustor acid gases (measured as sulfur
dioxide and hydrogen chloride): 36 megagrams per year (40
tons per year);

Municipa solid waste landfill emissions (measured as
nonmethane organic compounds): 45 megagrams per year (50
tons per year);

(b) Inreferenceto anet emissionsincrease or the potential
of a source to emit a pollutant subject to regulation under the
Clean Air Act not listed in (1) and (2) above, any emission rate.

(c) Notwithstanding the rates listed in (1) and (2) above,
any emissionsrate or any net emissionsincrease associated with
amajor source or major modification, which would construct
within 10 kilometers of a Class | area, and have an impact on
such area equal to or greater than 1 ug/cubic meter, (24-hour
average).

"Solid Fuel" means wood, coal, and other similar organic
material or combination of these materials.

"Solvent" means organic materials which are liquid at
standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source” means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which islocated on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control. A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered aspart of the sameindustrial groupingif they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gasesinto theair, including apipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part

60).

"State" means Utah State.

"Synthesized Pharmaceutical Manufacturing” means the
manufacture of pharmaceutical productsby chemical synthesis.
"Temporary" means not more than 180 calendar days.

"Threshold Limit Vaue - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Vaues for Chemica Substances and Physical Agents -
Biological Exposure Indices (1997), pages 15 - 40."

"Threshold Limit Vaue - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Vaues for Chemica Substances and Physical Agents -
Biological Exposure Indices (1997), pages 15 - 40."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air contaminant equal to athreshold limit value - ceiling
(TLV-C) or threshold limit value-timeweighted average (TLV -
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Vertically Restricted Emissions Release” means the
release of an air contaminant through a stack or opening whose
flow isdirected in adownward or horizontal direction duetothe
adignment of the opening or a physical obstruction placed
beyond the opening, or at aheight which islessthan 1.3 times
the height of an adjacent building or structure, asmeasured from
ground level.

"Verticaly Unrestricted Emissions Release” means the
release of an air contaminant through astack or opening whose
flow isdirected upward without any physical obstruction placed
beyond the opening, and at a height which is at least 1.3 times
the height of an adjacent building or structure, asmeasured from
ground level.

"Volatile Organic Compound (VOC)" as defined in 40
CFR Subsection 51.100(s)(1), as published on July 1, 1998, is
hereby adopted and incorporated by reference.

"Waste" means al solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuseincluding that
resulting fromthe prosecution of any business, tradeor industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration a the time of
measurement is zero.

KEY: air pallution, definitions*

April 8, 1999 19-2-104
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R315. Environmental Quality, Solid and Hazar dous Waste.
R315-2. General Requirements- Identification and Listing
of Hazardous Waste.

R315-2-1. Purpose and Scope.

(a) Thisruleidentifiesthose solid wasteswhich are subject
toregulation ashazardouswastesunder R315-3 through R315-9
and R315-13 of these rules and which are subject to the
notification requirements of these rules.

(b)(1) Thedefinition of solid waste contained in thisrule
applies only to wastes that also are hazardous for purposes of
therulesimplementing Chapter 6, Title 19. For example, it does
not apply to materials such as non-hazardous scrap, paper,
textiles, or rubber that are not otherwise hazardous wastes and
that are recycled.

(2) Thisruleidentifies only some of the materials which
are solid wastes and hazardous wastes under the Utah Solid and
Hazardous Waste Act. A material which is not defined as a
solid wastein thisrule, or isnot ahazardous wasteidentified or
listed inthisrule, isstill asolid waste and a hazardous waste for
purposes of these sectionsiif:

(i) Inthecaseof section 19-6-109, the Board hasreason to
believe that the material may be a solid waste within the
meaning of subsection 19-6-102(13) and a hazardous waste
within the meaning of subsection 19-6-102(7) or

(@ii) In the case of section 19-6-115, the material is
presenting an imminent and substantial danger to human health
or the environment.

R315-2-2. Definition of Solid Waste.

(a)(1) A solid waste is any discarded materia that is not
excluded by subsection R315-2-4(a) or that is not excluded by
variance granted under R315-2-18 and R315-2-19.

(2) A discarded material isany material whichis:

(i) Abandoned, as explained in paragraph (b) of this
section; or

(ii) Recycled, asexplained in paragraph (c) of thissection;
or

(iii) Considered inherently waste-like, as explained in
paragraph (d) of this section.

(b) Materials are solid waste if they are abandoned by
being;

(1) Disposed of; or

(2) Burned or incinerated; or

(3) Accumulated, stored, or treated, but not recycled,
before or in lieu of being abandoned by being disposed of,
burned, or incinerated.

(c) Materids are solid wastes if they are recycled - or
accumulated, stored, or treated beforerecycling - as specifiedin
paragraphs (c)(1) through (c)(4) of this section. Table 1 of 40
CFR 261.2, 1997 ed., is adopted and incorporated by reference
and shall be effective through June 30, 1999. Table 1 of 40
CFR 261.2, 1998 ed., isadopted and incorporated by reference,
except that the heading for Column 3 shall read "reclamation
(Section 261.2(c)(3)) (except as provided in 261.4(a)(16) for
mineral processing secondary materials), and shall be effective
July 1, 1999.

(1) Used in amanner constituting disposal

(i) Materials noted with "*" in Column 1 of Table 1 of 40
CFR 261.2, are solid wastes when they are:

(A) Applied to or placed on the land in a manner that
constitutes disposal; or

(B) Used to produce productsthat are applied to or placed
on the land or are otherwise contained in products that are
applied to or placed on the land, in which cases the product
itself remains a solid waste.

(i) However, commercial chemical products listed in
R315-2-11 are not solid wastes if they are applied to the land
and that is their ordinary manner of use.

(2) Burning for energy recovery.

(i) Materials noted with a™*" in Column 2 of Table 1 of
40 CFR 261.2 are solid wastes when they are:

(A) Burned to recover energy;

(B) Used to produce afuel or are otherwise contained in
fuels, in which cases the fuel itself remains a solid waste.

(i) However, commercial chemical products listed in
R315-2-11 are not solid wastes if they are themselves fuels.

(3) Reclaimed. Materialsnoted with a™*" in Column 3 of
Table 1 of 40 CFR 261.2 are solid wastes when reclaimed,
except as provided under R315-2-4(a)(16), which shall be
effective on July 1, 1999. Materials noted with a "---" in
column 3 of Table 1 arenot solid wasteswhen reclaimed, except
as provided under R315-2-4(a)(16), which shall be effectiveon
July 1, 1999.

(4) Accumulated speculatively. Materialsnotedwitha'*"
in Column 4 of Table 1 of 40 CFR 261.2 are solid wastes when
accumulated speculatively.

(d) Inherently waste-like materias. The following
materialsare solid wasteswhen they arerecycled in any manner:

(1) Hazardous Waste Nos. F020, F021, unless used as an
ingredient to make a product at the site of generation, F022,
F023, F026, and F028.

(2) Secondary materiasfed to ahalogen acid furnace that
exhibit a characteristic of a hazardous waste or are listed as a
hazardouswaste asdefined in R315-2-9 through R315-2-10 and
R315-2-24, except for brominated material that meets the
following criteria:

(i) The material must contain a bromine concentration of
at least 45%; and

(ii) The material must contain less than atotal of 1% of
toxic organic compounds listed in 40 CFR 261 Appendix VIII;
and

(iii) The material is processed continually on-site in the
halogen acid furnace via direct conveyance (hard piping).

(3) TheBoard will usethefollowing criteriato add wastes
to that list:

(i)(A) Themateriasareordinarily disposed of, burned, or
incinerated; or

(B) The materials contain toxic constituents listed in
R315-50-10 and these constituents are not ordinarily found in
raw materials or products for which the materials substitute, or
arefound inraw material sor productsinsmaller concentrations,
and are not used or reused during the recycling process; and

(ii) The material may pose a substantia hazard to human
health and the environment when recycled.

(e) Materiasthat are not solid waste when recycled.

(1) Materialsare not solid wasteswhen they can be shown
to be recycled by being:

(i) Used or reused asingredientsin an industrial process
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to make a product, provided the materials are not being
reclaimed; or

(ii) Used or reused as effective substitutes for commercial
products; or

(iii) Returned to the original process from which they are
generated, without first being reclaimed or land disposed. The
material must bereturned asasubstitute for feedstock materials.
In cases where the original process to which the material is
returned is a secondary process, the materials must be managed
such that thereis no placement on theland. After June 30, 1999,
in caseswhere the materials are generated and reclaimed within
the primary mineral processing industry, the conditions of the
exclusion found at R315-2-4(a)(16) apply rather than this
provision.

(2) The following materials are solid wastes, even if the
recycling involves use, reuse, or return to the original process,
described in paragraphs (€)(1)(i)-(iii) of this section:

(i) Materials used in a manner constituting disposal, or
used to produce products that are applied to the land; or

(ii) Materialsburned for energy recovery, used to produce
afuel, or contained in fuels; or

(iii) Materias accumulated speculatively; or

(iv) Materialslisted in paragraphs (d)(1) and (d)(2) of this
section.

(f) Documentation of claims that materials are not solid
wastes or are conditionally exempt from regulation.
Respondents in actions to enforce rulesimplementing the Utah
Solid and Hazardous Waste Act who raise aclaimthat acertain
material is not a solid waste, or is conditionally exempt from
regulation, must demonstrate that there is a known market or
disposition for the material, and that they meet the terms of the
exclusion or exemption. In doing so, they must provide
appropriate documentation, such as contracts showing that a
second person usesthe material asaningredient in aproduction
process, to demonstrate that the material is not a waste, or is
exempt from regulation. In addition, owners or operators of
facilitiesclaimingthat they actually arerecycling materialsmust
show that they have the necessary equipment to do so.

R315-2-3. Definition of Hazardous Waste.

(@ A solid waste as defined in section R315-2-2 is a
hazardous waste if:

(1) Itisnot excluded from regulation asahazardouswaste
under subsection R315-2-4(b); and

(2) It meetsany of the following criteria:

(i) ItislistedinsectionsR315-2-10 or R315-2-11 and has
not been excluded from this section under sections R315-2-16
or R315-2-17.

(ii) Itexhibitsany of the characteristicsof hazardouswaste
identified in R315-2-9. However, any mixture of awaste from
the extraction, beneficiation, and processing of ores and
minerals excluded under R315-2-4(b)(7) and any other solid
waste exhibiting a characteristic of hazardous waste under
R315-2-9 isahazardouswasteonly if it exhibitsacharacteristic
that would not have been exhibited by the excluded waste alone
if such mixture had not occurred, or if it continuesto exhibit any
of thecharacteristicsexhibited by the non-excluded wastes prior
to mixture. Further, for the purposes of applying the Toxicity
Characteristic to such mixtures, the mixture is al'so ahazardous

waste if it exceeds the maximum concentration for any
contaminant listed in table I, 40 CFR 261.24, which R315-2-
9(9)(2) incorporates by reference, that would not have been
exceeded by the excluded waste alone if the mixture had not
occurred or if it continuesto exceed the maximum concentration
for any contaminant exceeded by the nonexempt waste prior to
mixture.

(iii) Itisamixture of solid waste and a hazardous waste
that islistedin sectionsR315-2-10 or R315-2-11 solely because
it exhibits one or more of the characteristics of hazardous waste
identified in section R315-2-9, unless the resultant mixture no
longer exhibits any characteristic of hazardous waste identified
in section R315-2-9 or unless the solid waste is excluded from
regulation under R315-2-4(b)(7) and the resultant mixture no
longer exhibits any characteristic of hazardous waste identified
in section R315-2-9 for which the hazardous waste listed in
R315-2-10 or R315-2-11 waslisted. However, nonwastewater
mixtures are still subject to the requirements of R315-13, which
incorporates by reference 40 CFR 268, even if they no longer
exhibit a characteristic at the point of land disposal.

(iv) It is a mixture of solid waste and one or more
hazardous wastes listed in sections R315-2-10 or R315-2-11
and has not been excluded from paragraph (a)(2) of this section
under sections R315-2-16 and R315-2-17; however, the
following mixtures of solid wastes and hazardous wastes listed
in sections R315-2-10 or R315-2-11 are not hazardous wastes,
except by application of paragraph (a)(2)(i) or (i) of this
section, if the generator can demonstrate that the mixture
consists of wastewater the discharge of which is subject to
regulation under either Section 402 or Section 307(b) of the
Clean Water Act, 33 U.S.C. 1251 et seq., including wastewater
at facilitieswhich have eliminated the discharge of wastewater,
and:

(A) One or more of the following spent solvents - carbon
tetrachloride, tetrachloroethylene, trichloroethylene - provided
that the maximum total weekly usage of these solvents, other
than the amountsthat can be demonstrated not to be discharged
to wastewater, divided by the average weekly flow of
wastewater into the headworks of the facility’s wastewater
treatment or pre-treatment system does not exceed 1 part per
million;

(B) One or more of the following spent solvents listed in
R315-2-10(e), whichincorporatesby reference 40 CFR 261.31 -
methylene chloride, 1,1,1-trichloroethane, chlorobenzene, o-
dichlorobenzene, cresols, cresylic acid, nitrobenzene, toluene,
methyl ethyl ketone, carbon disulfide, isobutanol, pyridine,
spent chlorofluorocarbon solvents- provided that the maximum
total weekly usage of these solvents, other than theamountsthat
can bedemonstrated not to be discharged to wastewater, divided
by the average weekly flow of wastewater into the headworks of
thefacility’s wastewater treatment or pre-treatment system does
not exceed 25 parts per million;

(C) One of the following wastes listed in R315-2-10(f),
which incorporates by reference 40 CFR 261.32 - heat
exchanger bundle cleaning sludge from the petroleum refining
industry, EPA Hazardous Waste No. K050;

(D) A discarded commercial chemical product, or
chemical intermediate listed in R315-2-11, arising from "de
minimis' losses of these materids from manufacturing
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operationsin which these materials are used asraw materials or
areproduced inthe manufacturing process. For purposesof this
subparagraph, "de minimis" losses include those from normal
material handling operations, for example, spills from the
unloading or transfer of materialsfrom binsor other containers,
leaks from pipes, valves or other devices used to transfer
materials; minor leaks of process equipment, storage tanks or
containers; leaks from well-maintained pump packings and
sedls; samplepurgings; relief devicedischarges; dischargesfrom
safety showers and rinsing and cleaning of personal safety
equipment; and rinsate from empty containers or from
containers that are rendered empty by that rinsing; or

(E) Wastewater resulting from laboratory operations
containing toxic (T) wastes listed in Sections R315-2-10 or
R315-2-11, provided that the annualized average flow of
laboratory wastewater does not exceed one percent of tota
wastewater flow into the headworks of the facility’s wastewater
treatment or pre-treatment system, or provided it is
demonstrated that the wastes' combined annualized average
concentration does not exceed one part per million in the
headworksof thefacility’swastewater treatment or pre-treatment
facility. Toxic (T) wastes used in laboratories that are
demonstrated not to be discharged to wastewater are not to be
included in this calculation.

(v) Rebuttable presumption for used oil. Used oil
containing morethan 1000 ppmtotal halogensispresumedto be
ahazardous waste because it has been mixed with halogenated
hazardous waste listed in R315-2-10(¢) and (f), which
incorporates by reference 40 CFR 261 Subpart D. Persons may
rebut this presumption by demonstrating that the used oil does
not contain hazardouswaste, for exampl e, by using an analytical
method from SW-846, Third Edition, to show that the used oil
does not contain significant concentrations of halogenated
hazardousconstituentslistedin R315-50-10, whichincorporates
by reference 40 CFR 261, Appendix VIII.

(A) The rebuttable presumption does not apply to
metal working oils/fluidscontaining chlorinated paraffins, if they
are processed, through a tolling agreement, to reclaim
metalworking oilg/fluids. The presumption does apply to
metalworking oils/fluids if such oilg/fluids are recycled in any
other manner, or disposed.

(B) Therebuttable presumption doesnot apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration unitswherethe CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils
contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

(b) A solid waste which is not excluded from regulation
under paragraph (a)(1) of this section becomes a hazardous
waste when any of the following events occur:

(1) Inthe case of awaste listed in sections R315-2-10 or
R315-2-11, when thewastefirst meetsthelisting description set
forth in sections R315-2-10 or R315-2-11.

(2) In the case of the mixture of solid waste and one or
more listed hazardous wastes, when ahazardous waste listed in
sections R315-2-10 or R315-2-11 is first added to the solid
waste.

(3) In the case of any other waste, including a waste
mixture, when the waste exhibits any of the characteristics

identified in section R315-2-9.

(c) Unless and until it meets the criteria of paragraph (d)
of this section:

(1) A hazardous waste will remain a hazardous waste.

(2)(i) Except asotherwise provided in paragraph (¢)(2)(ii)
of this section, any solid waste generated from the treatment,
storage, or disposal of ahazardouswaste, including any sludge,
spill residue, ash, emission control dust, or leachate, but not
including precipitation run-off, isahazardouswaste. However,
materialsthat are reclaimed from solid wastes and that are used
beneficialy are not solid wastes and hence are not hazardous
wastes under this provision unless the reclaimed materid is
burned for energy recovery or used in a manner constituting
disposal.

(ii) The following solid wastes are not hazardous even
though they are generated from the treatment, storage, or
disposal of a hazardous waste, unless they exhibit one or more
of the characteristics of hazardous waste:

(A) Waste pickle liquor sludge generated by lime
stabilization of spent pickle liquor from the iron and steel
industry, SIC Codes 331 and 332.

(B) Wastes from burning any of the materials exempted
from regulations by 40 CFR 261.6(a)(3)(iii - v). R315-2-6
incorporates by reference the requirements of 40 CFR 261.6
concerning recyclable materials.

(C)(1) Nonwastewater residues, such as slag, resulting
from high temperature metals recovery (HTMR) processing of
K061, K062, or FO06 waste, in unitsidentified as rotary kilns,
flame reactors, electric furnaces, plasma arc furnaces, slag
reactors, rotary hearth furnace/el ectric furnace combinations or
industrial furnaces (as defined in 40 CFR 260.10 (6), (7), and
(13) of the definition for "Industrial Furnace" which R315-1-
1(b) incorporates by reference), that are disposed in solid waste
landfillsregul ated under R315-301 through R315-320, provided
that these residues meet the generic exclusion levelsidentified
below for al constituents, and exhibit no characteristics of
hazardous waste. Testing requirements shall beincorporated in
afacility'swasteanalysisplan or agenerator’sself-implementing
waste anaysis plan; a a minimum, composite samples of
residues shall be collected and analyzed quarterly and/or when
the process or operation generating the waste changes. Persons
claiming this exclusion in an enforcement action will have the
burden of proving by clear and convincing evidence that the
material meets all of the exclusion requirements.

TABLE
Constituent Maximum for any single composite sample - TCLP (mg/1)

Generic exclusion levels for K061 and K062 nonwastewater HTMR residues

Antimony 0.10
Arsenic 0.50
Barium 7.6
Beryl1ium 0.010
Cadmium 0.050
Chromium (total) 0.33
Lead 0.15
Mercury 0.009
Nickel 1.0
Selenium 0.16
Silver 0.30
Thallium 0.020
Zinc 70
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Generic exclusion levels for FO06 nonwastewater HTMR residues

Antimony 0.10
Arsenic 0.50
Barium 7.6
Beryllium 0.010
Cadmium 0.050
Chromium (total) 0.33
Cyanide (total)(mg/kg) 1.8
Lead 0.15
Mercury 0.009
Nickel 1.0
Selenium 0.16
Silver 0.30
Thallium 0.020
Zinc 70

(2) A onetime notification and certification shall be
placed in the facility's files and sent to the Executive Secretary
for K061, K062 or FO06 HTMR residues that meet the generic
exclusion levels for all constituents and do not exhibit any
characteristics that are sent to solid waste landfills regulated
under R315-301 through R315-320. The netification and
certification that is placed in the generatorsor treatersfilesshall
be updated if the process or operation generating the waste
changesand/or if the solid waste landfill regulated under R315-
301 through R315-320 receiving the waste changes. However,
the generator or treater need only notify the Executive Secretary
on an annual basisif such changesoccur. Such notification and
certification should be sent to the Executive Secretary by the
end of the calendar year, but no later than December 31. The
notification shall include thefollowing information: The name
and address of the solid wastelandfill regul ated under R315-301
through R315-320 receiving the waste shipments; the EPA
Hazardous Waste Number(s) and treatability group(s) at the
initial point of generation; and, the treatment standards
applicable to the waste at the initial point of generation. The
certification shall be signed by an authorized representative and
shall state as follows: "I certify under penalty of law that the
generic exclusion levels for al constituents have been met
without impermissible dilution and that no characteristic of
hazardous waste is exhibited. | am aware that there are
significant penalties for submitting a false certification,
including the possibility of fine and imprisonment."

(d) Any solid waste described in paragraph (c) of this
section is not a hazardous waste if it meets the following
criteria

(1) Inthe case of any solid waste, it does not exhibit any
of the characteristics of hazardous waste identified in section
R315-2-9. However, wastes that exhibit a characteristic at the
point of generation may still be subject to the requirements of
R315-13 which incorporates by reference 40 CFR 268, even if
they no longer exhibit a characteristic at the point of land
disposal.

(2) In the case of awaste which is a listed waste under
sectionsR315-2-10 or R315-2-11, containsawastelisted under
sections R315-2-10 or R315-2-11, or is derived from a waste
listed in sections R315-2-10 or R315-2-11, it dso has been
excluded from paragraph (c) of this section under R315-2-16
and R315-2-17.

(e) Notwithstanding R315-2-3(a) through (d) and provided
the debris as defined in R315-13, which incorporates by
reference 40 CFR 268, does not exhibit a characteristic

identified in R315-2-9, the following materials are not subject
to regulation under R315-1, R315-2 to R315-8, R315-13, and
R315-14:

(1) Hazardous debris as defined in R315-13, which
incorporates by reference 40 CFR 268, that has been treated
using one of the required extraction or destruction technologies
specified in R315-13, which incorporates by reference 40 CFR
268.45 Table 1, persons claiming this exclusion in an
enforcement action will havethe burden of proving by clear and
convincing evidencethat the material meetsall of the exclusion
requirements;, or

(2) Débrisasdefined in R315-13, which incorporates by
reference 40 CFR 268, that the Board, considering the extent of
contamination, has determined is no longer contaminated with
hazardous waste.

R315-2-4. Exclusions.

(@ MATERIALSWHICH ARE NOT SOLID WASTES.

The following materials are not solid wastes for the
purpose of thisrule:

(1) Domestic sewage or any mixture of domestic sewage
and other wastes that passes through a sewer system to a
publicly-owned treatment works for treatment. "Domestic
sewage" means untreated sanitary wastes that pass through a
sewer system.

(2) Industrial wastewater dischargesthat are point source
discharges subject to regulation under Section 402 of the Clean
Water Act, as amended. This exclusion applies only to the
actual point source discharge. It does not exclude industrial
wastewaters while they are being collected, stored, or treated
before discharge, nor doesit exclude sludges that are generated
by industrial wastewater treatment.

(3) Irrigation return flows.

(4) Source, specia nuclear or by-product materia as
defined by the Atomic Energy Act of 1954, as amended, 42
U.S.C. Section 2011 et seq.

(5) Materia s subjected toin-situ mining techniqueswhich
are not removed from the ground as part of the extraction
process.

(6) Pulping liquors, black liquor that are reclaimed in a
pulping liquor recovery furnace and then reused in the pulping
process, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(7) Spent sulfuric acid used to produce virgin sulfuric
acid, unless it is accumulated speculatively as defined in
subsection R315-1-1(c), which incorporates by reference
261.1(c), 40 CFR.

(8) Secondary materiasthat arereclaimed and returned to
the origina process or processes in which they were generated
where they are reused in the production process provided:

(i) Only tank storage is involved, and the entire process
through completion of reclamation is closed by being entirely
connected with pipes or other comparable enclosed means of
conveyance;

(i) Reclamation does not involve controlled flame
combustion (such as occurs in boilers, industrial furnaces, or
incinerators);

(iii) The secondary materials are never accumulated in
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such tanksfor over twel ve monthswithout being reclaimed; and

(iv) The reclaimed material is not used to produce afuel,
or used to produce products that are used in a manner
constituting disposal.

(9)(i) Spent wood preserving solutions that have been
reclaimed and arereusedfor their original intended purpose; and

(ii) wastewaters from the wood preserving process that
have been reclaimed and are reused to treat wood.

(iii) Prior to reuse, the wood preserving wastewaters and
spent wood preserving solutions described in R315-2-4(a)(9)(i)
and (ii), so long as they meet all of the following conditions:

(A) The wood preserving wastewaters and spent wood
preserving solutions are reused onsite at water borne plantsin
the production process for their original intended purpose;

(B) Prior to reuse, the wastewaters and spent wood
preserving solutions are managed to prevent release to either
land or groundwater or both;

(C) Any unit used to manage wastewaters and/or spent
wood preserving solutions prior to reuse can be visually or
otherwise determined to prevent such releases;

(D) Any drip pad used to manage the wastewaters and/or
spent wood preserving sol utionsprior to reuse complieswith the
standards in R315-7-28, which incorporates by reference 40
CFR 265.440 - 445, regardless of whether the plant generatesa
total of less than 100 kg/month of hazardous waste; and

(E) Prior to operating pursuant to this exclusion, the plant
owner or operator submitsto the Executive Secretary aone-time
notification stating that the plant intendsto claim the exclusion,
giving the date on which the plant intends to begin operating
under the exclusion, and containing the following language: "I
haveread the applicabl e regulation establishing an exclusion for
wood preserving wastewaters and spent wood preserving
solutions and understand it requires me to comply at all times
with the conditions set out in the regulation.” The plant must
maintain a copy of that document in its on-site records for a
period of no less than 3 years from the date specified in the
notice. Theexclusion appliesonly solong asthe plant meetsall
of the conditions. If the plant goes out of compliance with any
condition, it may apply to the Executive Secretary for
reinstatement. TheExecutive Secretary may reinstate the
exclusion upon finding that the plant hasreturned to compliance
with all conditions and that violations are not likely to recur.

(10) EPA Hazardous Waste Nos. K060, K087, K141,
K142, K143, K144, K145, K147, and K148, and any wastes
from the coke by-products processes that are hazardous only
because they exhibit the Toxicity Characteristic (TC) specified
in R315-2-9(g) when, subsequent to generation, these materials
are recycled to coke ovens, to the tar recovery process as a
feedstock to produce coal tar or are mixed with coal tar prior to
thetar'ssaleor refining. Thisexclusionisconditioned on there
being no land disposal of the wastes from the point they are
generated to the point they are recycled to coke ovens or the tar
recovery or refining processes, or mixed with cod tar.

(11) Nonwastewater splash condenser dross residue from
thetreatment of K061 in high temperature metal srecovery units,
provided it is shipped in drums (if shipped) and not land
disposed before recovery.

(12) Recovered oil from petroleum refining, exploration
and production, and from transportation incident thereto, which

isto beinserted into the petroleum refining process, SIC Code
2911, at or before a point, other than direct insertion into a
coker, where contaminants are removed. Thisexclusion applies
to recovered oil stored or transported prior to insertion, except
that the oil must not be stored in a manner involving placement
on the land, and must not be accumulated speculatively, before
being so recycled. Recovered ail is oil that has been reclaimed
from secondary materials, such as wastewater, generated from
normal petroleum refining, exploration and production, and
transportation practices. Recovered oil includes oil that is
recovered from refinery wastewater collection and treatment
systems, oil recovered from oil and gas drilling operations, and
oil recovered from wastesremoved from crude il storagetanks.
Recovered il doesnot include, among other things, oil-bearing
hazardous wastes listed in R315-2-10, which incorporates by
reference 40 CFR part 261 D, e.g., K048-K052, F037, F038.
However, oil recovered from such wastes may be considered
recovered oil. Recovered oil aso does not include used oil as
defined in R315-1-1.

(13) Excluded scrap meta, processed scrap metal,
unprocessed home scrap metal, and unprocessed prompt scrap
metal, being recycled.

(14) Shredded circuit boards being recycled provided that
they are:

(i) Stored in containers sufficient to prevent arelease to
the environment prior to recovery; and

(ii) Freeof mercury switches, mercury relays, and nickel-
cadmium batteries and lithium batteries.

(15) Condensates derived from the overhead gases from
kraft mill steam strippers that are used to comply with 40 CFR
63.446(e). The exemption applies only to combustion at the
mill generating the condensates.

(16) Secondary materids, i.e., sludges, by-products, and
spent materials as defined in R315-1-1(c), which incorporates
by reference 40 CFR 261.1, other than hazardous wastes listed
in R315-2-10 and 11, which incorporates by reference 40 CFR
261 Subpart D, generated withinthe primary mineral processing
industry from which minerals, acids, cyanide, water or other
values are recovered by mineral processing, provided that:

(i) The secondary material is legitimately recycled to
recover minerals, acids, cyanide, water or other values,

(ii) The secondary materia is not accumulated
speculatively;

(iii) Except asprovided in (iv), the secondary material is
stored in tanks, containers, or buildings meeting the following
minimum integrity standards: a building must be an engineered
structurewith afloor, walls, and aroof al of which are made of
non-earthen materials providing structural support, except
smelter buildingsmay have partialy earthen floorsprovided the
secondary material is stored on the non-earthen portion, and
have a roof suitable for diverting rainwater away from the
foundation; a tank must be free standing, not be a surface
impoundment as defined R315-1-1(b), which incorporates by
reference 40 CFR 260.10, and be manufactured of a material
suitablefor containment of its contents; acontainer must befree
standing and be manufactured of a materia suitable for
containment of its contents. |If tanks or containers contain any
particulate which may be subject to wind dispersal, the
owner/operator must operate these units in a manner which
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controlsfugitive dust. Tanks, containers, and buildings must be
designed, constructed and operated to prevent significant
releases to the environment of these materials.

(iv) The Executive Secretary may make a site-specific
determination, after public review and comment, that only solid
mineral processing secondary materials may be placed on pads,
rather than in tanks, containers, or buildings. Solid minera
processing secondary materials do not contain any freeliquid.
The Executive Secretary must affirm that pads are designed,
constructed and operated to prevent significant releases of the
secondary material into the environment. Pads must providethe
same degree of containment afforded by the non-RCRA tanks,
containers and buildings eligible for exclusion.

(A) The Executive Secretary must also consider if storage
on pads poses the potential for significant releases via
groundwater, surfacewater, and air exposure pathways. Factors
to be considered for assessing the groundwater, surface water,
air exposure pathways are: the volume and physica and
chemical properties of the secondary material, including its
potential for migration off the pad; the potential for human or
environmental exposure to hazardous constituents migrating
fromthe pad viaeach exposure pathway, and the possibility and
extent of harm to human and environmental receptors via each
exposure pathway.

(B) Pads must meet the following minimum standards: be
designed of non-earthen material that is compatible with the
chemical nature of the mineral processing secondary materia,
capable of withstanding physical stresses associated with
placement and removal, haverun on/runoff control s, be operated
in a manner which controls fugitive dust, and have integrity
assurance through inspections and maintenance programs.

(C) Before making a determination under this paragraph,
the Executive Secretary must provide notice and the opportunity
for comment to al persons potentially interested in the
determination. This can be accomplished by placing notice of
this action in major local newspapers, or broadcasting notice
over locd radio stations.

(v) The owner or operator provides a notice to the
Executive Secretary, identifying the following information: the
types of materials to be recycled; the type and location of the
storage units and recycling processes; and the annual quantities
expected to be placed in land-based units. This notification
must be updated when thereis achange in the type of materials
recycled or the location of the recycling process.

(vi) For purposes of R315-2-4(b)(7), minera processing
secondary materialsmust betheresult of mineral processing and
may not include any listed hazardous wastes. Listed hazardous
wastes and characteristic hazardous wastes generated by non-
mineral processing industriesare not eligiblefor the conditional
exclusion from the definition of solid waste.

(vii) R315-2-4(a)(16) becomes effective July 1, 1999.

(17) Comparable fuels or comparable syngas fuels, i.e.,
comparable/syngas fuels, that meet the requirements of R315

(b) SOLID WASTESWHICH ARENOT HAZARDOUS
WASTES.

The following solid wastes are not hazardous wastes:

(1) Household waste, including household waste that has
been collected, transported, stored, treated, disposed, recovered,
such asrefuse-derived fuel or reused. "Household waste'" means

any materid, including garbage, trash and sanitary wastes in
septic tanks, derived from households, including single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, crew quarters, campgrounds, picnic grounds and day-
use recreation areas. A resource recovery facility managing
municipal solid waste shal not be deemed to be treating,
storing, disposing of or otherwise managing hazardous wastes
for the purposes of regulation under this subtitle, if the facility:

(i) Receivesand burnsonly

(A) Household waste, from single and multiple dwellings,
hotels, motels, and other residential sources and

(B) Solidwastefrom commercial of industrial sourcesthat
does not contain hazardous waste; and

(ii) Thefacility does not accept hazardous wastes and the
owner or operator of the facility has established contractual
requirements or other appropriate notification or inspection
procedures to assure that hazardous wastes are not received at
or burned in the facility.

(2) Solid wastes generated by any of the following and
which are returned to the soil asfertilizers:

(i) The growing and harvesting of agricultural crops.

(ii) Theraising of animals, including animal manures.

(3) Mining overburden returned to the mine site.

(4) Fly ash waste, bottom ash waste, slag waste, and flue
gas emission control waste generated primarily from the
combustion of coal or other fossil fuels, except as provided by
R315-14-7, which incorporates by reference 40 CFR 266.112,
for facilities that burn or process hazardous waste.

(5) Drilling fluids, produced waters, and other wastes
associated with the exploration, development, or production of
crude ail, natura gas or geothermal energy.

(6) Thefollowing additiona solid wastes:

(i) Wastes which fail the test for the Toxicity
Characteristic because chromium is present or are listed in
sections R315-2-10 or R315-2-11 due to the presence of
chromium, which do not fail the test for the Toxicity
Characteristic for any other constituent or are not listed due to
the presence of any other constituent, and which do not fail the
test for any other characteristic, if it is shown by a waste
generator or by waste generators that:

(A) The chromium in the waste is exclusively, or nearly
exclusively, trivalent chromium; and

(B) The waste is generated from an industrial process
which uses trivalent chromium exclusively, or nearly
exclusively, and the process does not generate hexavalent
chromium; and

(C) Thewasteistypically and frequently managed in non-
oxidizing environments.

(ii) Specific wasteswhich meet the standard in paragraphs
(b)(6)(1)(A),(B), and (C) of this section, so long as they do not
fail the test for the toxicity characteristic for any other
constituent, and do not exhibit any other characteristic, are:

(A) Chrome blue trimmings generated by the following
subcategories of theleather tanning and finishing industry: hair
pul p/chrometan/retan/wet finish; hair save/chrometan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(B) Chrome blue shavings generated by the following
subcategories of theleather tanning and finishing industry: hair
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pul p/chrometan/retan/wet finish; hair save/chrometan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling.

(C) Buffing dust generated by the following subcategories
of theleather tanning and finishing industry: hair pulp/chrome
tan/retan/wet finish; hair save/chrome tan/retan/wet finish;
retan/wet finish; no beamhouse; through-the-blue.

(D) Sewer screenings generated by the following
subcategories of the leather tanning and finishing industry:
hair/pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse; through-
the-blue; and shearling.

(E) Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry: hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; retan/wet finish; no
beamhouse; through-the-blue; and shearling.

(F) Wastewater treatment sludges generated by the
following subcategories of the leather tanning and finishing
industry: hair pulp/chrome tan/retan/wet finish; hair
save/chrome tan/retan/wet finish; and through-the-blue.

(G) Waste scrap leather from the leather tanning industry,
the shoe manufacturing industry, and other leather product
manufacturing industries.

(H) Wastewater treatment sludges from the production of
TiO, pigment using chromium-bearing ores by the chloride
process.

(7) Solid waste from the extraction, beneficiation, and
processing of oresand minerals, including coal, phosphaterock,
and overburden from the mining of uranium ore, except as
provided by R315-14-7, which incorporates by reference 40
CFR 266.112 for facilitiesthat burn or process hazardouswaste.

(i) For purposes of R315-2-4(b)(7) beneficiation of ores
and mineralsis restricted to the following activities; crushing;
grinding; washing; dissolution; crystallization; filtration;
sorting; sizing; drying; sintering; pelletizing; briquetting;
calcining to remove water and/or carbon dioxide; roasting,
autoclaving, and/or chlorination in preparation for leaching
(except where the roasting (and/or autoclaving and/or
chlorination)/leaching sequenceproducesafinal or intermediate
product that does not undergo further beneficiation or
processing); gravity concentration; magnetic separation;
electrostatic separation; flotation; ion exchange; solvent
extraction; electrowinning; precipitation; amalgamation; and
heap, dump, vat, tank, and in situ leaching.

(ii) For the purposes of R315-2-4(b)(7), solid waste from
the processing of ores and mineralsincludes only the following
wastes as generated:

(A) Slag from primary copper processing;

(B) Slag from primary lead processing;

(C) Red and brown muds from bauxite refining;

(D) Phosphogypsum from phosphoric acid production;

(E) Slag from elemental phosphorus production ;

(F) Gasifier ash from coal gasification;

(G) Process wastewater from coal gasification;

(H) Cadcium sulfate wastewater treatment plant sludge
from primary copper processing;

(I) Slag tailings from primary copper processing;

(J Fluorogypsum from hydrofluoric acid production;

(K) Processwastewater fromhydrofluoricacid production;

(L) Air pollution control dust/sludge from iron blast
furnaces,

(M) Iron blast furnace slag;

(N) Treated residue fromroasting/leaching of chromeore;

(O) Process wastewater from primary magnesium
processing by the anhydrous process;

(P) Processwastewater from phosphoric acid production;

(Q) Basic oxygen furnace and open hearth furnace air
pollution control dust/sludge from carbon steel production;

(R) Basic oxygen furnace and open hearth furnace slag
from carbon stedl production;

(S) Chloride process waste solids from titanium
tetrachloride production;

(T) Slag from primary zinc processing.

(iii) A residue derived from co-processing mineral
processing secondary materials with normal beneficiation raw
materials remains excluded under paragraph (b) of this section
if the owner or operator:

(A) Processes at least 50 percent by weight norma
beneficiation raw materials; and,

(B) Legitimately reclams the secondary mineral
processing materials.

(8) Cement kiln dust waste, except as provided by R315-
14-7, which incorporates by reference 40 CFR 266.112, for
facilities that burn or process hazardous waste.

(9) Solid waste which consists of discarded arsenical-
treated wood or wood products which fails the test for the
Toxicity Characteristic for Hazardous Waste Codes D004
through D017 and which is not a hazardous waste for any other
reason if the waste is generated by persons who utilize the
arsenical-treated wood and wood products for these materials’
intended end use.

(10) Petroleum-contaminated mediaand debristhat fail the
test for the Toxicity Characteristic of subsection R315-2-9(g),
Hazardous Waste Codes D018 through D043 only, and are
subject to the corrective action requirements under R311-202,
which incorporates by reference 40 CFR 280.

(11) Injected groundwater that is hazardous only because
it exhibits the Toxicity Characteristic, Hazardous Waste Codes
D018 through D043 only, in R315-2-9(e) that is reinjected
through an underground injection well pursuant to free phase
hydrocarbon recovery operations undertaken at petroleum
refineries, petroleum marketing terminals, petroleum bulk
plants, petroleum pipelines, and petroleum transportation spill
sitesuntil January 25, 1993. Thisextension appliesto recovery
operationsinexistence, or for which contracts have beenissued,
on or before March 25, 1991. For groundwater returned
through infiltration galleriesfrom such operations at petroleum
refineries, marketing terminals, and bulk plants, until October
2, 1991. New operations involving injection wells, beginning
after March 25, 1991, will quaify for this compliance date
extension until January 25, 1993, only if:

(i) Operations are performed pursuant to a written state
agreement that includes a provision to assess the groundwater
and the need for further remediation once the free phase
recovery is completed; and

(ii) A copy of thewritten agreement hasbeen submitted to:
Characterigtics Section (0S-333), U.S. Environmental
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Protection Agency, 401 M Street, SW., Washington, DC 20460
and the Division of Solid and Hazardous Waste, Dept. of
Environmental Quality, State of Utah, Salt Lake City, UT
84114-4880.

(12) Used chlorofluorocarbon refrigerants from totally
enclosed heat transfer equipment, including mobile air
conditioning systems, mobilerefrigeration, and commercial and
industrial air conditioning and refrigeration systems that use
chlorofluorocarbons as the heat transfer fluid in arefrigeration
cycle, provided the refrigerant is reclaimed for further use.

(13) Used ail re-refining distillation bottomsthat are used
as feedstock to manufacture asphalt products.

(14) Non-terne plated used ail filters that are not mixed
with wastes listed in R315-2-10(e) and (f) and R315-2-11,
which incorporate by reference 40 CFR 261 Subpart D, if these
oil filters have been gravity hot-drained using one of the
following methods:

(i) Puncturing the filter anti-drain back valve or thefilter
dome end and hot draining;

(ii) Hot-draining and crushing;

(iii) Dismantling and hot-draining; or

(iv) Any other equivaent hot-draining method that will
remove used oil.

(c) HAZARDOUSWASTESWHICH ARE EXEMPTED
FROM CERTAIN RULES.

A hazardous waste which is generated in aproduct or raw
material storagetank, aproduct or raw material transport vehicle
or vessel, a product or raw materia pipeine, or in a
manufacturing process unit or an associated non-waste-
treatment-manufacturing unit is not subject to these regulations
or to the notification requirements of Section 3010 of RCRA
until it exits the unit in which it was generated, unless the unit
is a surface impoundment, or unless the hazardous waste
remainsin the unit more than 90 days after the unit ceasesto be
operated for manufacturing, or for storage or transportation of
products or raw materials.

(d) SAMPLES

(1) Except as provided in paragraph (d)(2) of this section,
asample of solid waste or a sample of water, soil, or air, which
is collected for the sole purpose of testing to determine its
characteristics or compositions, is not subject to any
requirements of these rules when:

(i) Thesampleisbeing transported to alaboratory for the
purpose of testing;

(ii) The sample is being transported back to the sample
collector after testing;

(iii) The sample is being stored by the sample collector
before transport to alaboratory for testing;

(iv) The sample is being stored in a laboratory before
testing;

(v) Thesampleisbeing stored in alaboratory after testing
but before it is returned to the sample collector; or

(vi) The sample is being stored temporarily in the
laboratory after testing for aspecific purpose, for example, until
conclusion of acourt case or enforcement action where further
testing of the sample may be necessary.

(2) In order to quaify for the exemption in paragraphs
(d)(1)(i) and (ii) of this section, a sample collector shipping
samples to alaboratory and alaboratory returning samplesto a

sample collector shall:

(i) Comply with U.S. Department of Transportation
(DOT), U.S. Postal Service (USPS), or any other applicable
shipping requirements; or

(ii) Comply with thefollowing requirementsif the sample
collector determines that DOT, USPS, or other shipping
requirements do not apply to the shipment of the sample:

(A) Assurethat thefollowinginformation accompaniesthe
sample:

(1) The sample collector's name, mailing address, and
telephone number;

(2) Thelaboratory'sname, mailing address, and telephone
number;

(3) The quantity of the sample;

(4) The date of shipment; and

(5) A description of the sample.

(B) Package the sample so that it does not leak, spill, or
vaporize from its packaging.

(3) This exemption does not apply if the laboratory
determines that the waste is hazardous but the laboratory is no
longer meeting any of the conditions stated in paragraph (d)(1)
of this section.

(e) TREATABILITY STUDY SAMPLES.

(1) Except asprovided in paragraph (€)(2) of this Section,
a person who generates or collects samples for the purpose of
conducting treatability studies as defined in section R315-1-1,
which incorporates by reference the definitions of 40 CFR
260.10, are not subject to any requirement of R315-2, and
R315-4 through R315-6, or to the notification requirements of
Section 3010 of RCRA, nor are these samples included in the
quantity determinations of R315-2-5, which incorporates by
reference the requirements concerning conditionally exempt
small quantity generators of 40 CFR 261.5 and R315-5-10,
which incorporates by reference the requirements concerning
waste accumulation time for generators of 40 CFR 262.34(d)
when:

(i) the sample is being collected and prepared for
transportation by the generator or sample collector;

(ii) the sample is being accumulated or stored by the
generator or sample collector prior to transportation to a
laboratory or testing facility; or

(iii) the sampleis being transported to the laboratory or
testing facility for the purpose of conducting atreatability study.

(2) The exemption in paragraph (e)(1) of this section is
applicable to samples of hazardous waste being collected and
shipped for the purpose of conducting treatability studies
provided that:

(i) The generator or sample collector uses, in "treatability
studies," no more than 10,000 kg of media contaminated with
non-acute hazardous waste, 1000 kg of non-acute hazardous
waste other than contaminated media, 1 kg of acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
wastefor each process being evaluated for each generated waste
stream;

(ii) The mass of each sample shipment does not exceed
10,000 kg; the 10,000 kg quantity may be al media
contaminated with non-acute hazardous waste, or may include
2500 kg of media contaminated with acute hazardous waste,
1000 kg of hazardous waste, and 1 kg of acute hazardouswaste;
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and

(iii) the sample shall be packaged so that it will not leak,
spill, or vaporize from its packaging during shipment and the
requirements of paragraph A or B of this subparagraph are met;

(A) the transportation of each sample shipment complies
with U.S. Department of Transportation (DOT), U.S. Postal
Service (USPS), or any other applicabl e shipping requirements;
or

(B) if the DOT, USPS, or other shipping requirements do
not apply to the shipment of the sample, the following
information shall accompany the sample:

(1) the name, mailing address, and telephone number of
the originator of the sample;

(2) thename, address, and telephone number of thefacility
that will perform the treatability study;

(3) the quantity of the sample;

(4) thedate of shipment; and

(5) a description of the sample, including its EPA
Hazardous Waste Number.

(iv) thesampleisshippedto alaboratory or testing facility
which is exempt under R315-2-1.3(f) (40 CFR 261.4(f)) or has
an appropriate RCRA plan approval or interim status;

(v) the generator or sample collector maintains the
following records for a period ending 3 years after completion
of the treatability study:

(A) copies of the shipping documents;

(B) acopy of the contract with the facility conducting the
treatability study;

(C) documentation showing:

(1) the amount of waste shipped under this exemption;

(2) the name, address, and EPA identification number of
the laboratory or testing facility that received the waste;

(3) the date the shipment was made; and

(4) whether or not unused samples and residues were
returned to the generator.

(vi) the generator reports the information required under
paragraph (€)(v)(C) of this section in its biennia report.

(3) The Executive Secretary may grant requests on acase-
by-case basis for up to an additional two years for treatability
studiesinvolving bioremediation. The Executive Secretary may
grant requests on a case-by-case basis for quantity limits in
excess of those specified in paragraphs (e)(2) (i) and (ii) and
(f)(4) of this section, for up to an additional 5000 kg of media
contaminated with non-acute hazardous waste, 500 kg of non-
acute hazardous waste, 2500 kg of media contaminated with
acute hazardous waste and 1 kg of acute hazardous waste:

(i) Inresponse to requests for authorization to ship, store
and conduct treatability studies on additional quantities in
advance of commencing treatability studies. Factors to be
considered in reviewing such requests include the nature of the
technology, the type of process, e.g., batch versus continuous,
size of the unit undergoing testing, particularly in relation to
scale-up considerations, the time/quantity of material required
to reach steady state operating conditions, or test design
considerations such as mass balance calculations.

(i) Inresponseto requestsfor authorization to ship, store
and conduct treatability studies on additional quantities after
initiation or completion of initia treatability studies, when:
There has been an equipment or mechanical failure during the

conduct of a treatability study; there is a need to verify the
results of a previously conducted treatability study; thereis a
need to study and analyze alternative techniques within a
previously evaluated treatment process; or thereisaneed to do
further evaluation of an ongoing treatability study to determine
final specifications for treatment.

(iii) The additional quantities and timeframesalowed in
paragraph (€)(3) (i) and (ii) of this section are subject to all the
provisionsin paragraphs (€) (1) and (e)(2) (iii) through (vi) of
this section. The generator or samplecollector must apply to the
Executive Secretary and provide in writing the following
information:

(A) The reason why the generator or sample collector
requires additional time or quantity of sample for treatability
study evaluation and the additional time or quantity needed;

(B) Documentation accounting for al samples of
hazardouswaste from thewaste stream which have been sent for
or undergone treatability studies including the date each
previous sample from the waste stream was shipped, the
quantity of each previous shipment, the laboratory or testing
facility to which it was shipped, what treatability study
processes were conducted on each sample shipped, and the
available results on each treatability study;

(C) A description of thetechnical modificationsor change
in specifications which will be evaluated and the expected
results;

(D) If such further study is being required due to
equipment or mechanical failure, the applicant must include
information regarding the reason for the failure or breakdown
and aso include what procedures or equipment improvements
have been made to protect against further breakdowns; and

(E) Such other information that the Executive Secretary
considers necessary.

) SAMPLES UNDERGOING TREATABILITY
STUDIES AT LABORATORIES AND TESTING
FACILITIES.

Samples undergoing treatability studiesand the laboratory
or testing facility that conducts these treatability studies, to the
extent these facilities are not otherwise subject to RCRA
requirements, are not subject to any requirement of this rule,
R315-3 through R315-8, and R315-13, or to the notification
requirements of Section 3010 of RCRA provided that the
conditions of paragraphs (f)(1) through (11) of this Section are
met. A mobile treatment unit (MTU) may qualify as atesting
facility subject to paragraphs (f)(1) through (11) of this section.
Where a group of MTUs are located at the same site, the
limitations specified in (f)(1) through (11) of this section apply
to the entire group of MTUs collectively asif the group were
oneMTU.

(1) No less than 45 days before conducting treatability
studies, the facility notifies the Executive Secretary in writing
that it intends to conduct treatability studies under this
paragraph.

(2) The laboratory or testing facility conducting the
treatability study has an EPA identification number.

(3) No more than atotal of 10,000 kg of "as received"
media contaminated with non-acute hazardous waste, 2500 kg
of mediacontaminated with acute hazardous waste or 250 kg of
other "as received" hazardous waste is subject to initiation of
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treatment in al treatability studies in any single day. "As
received” waste refers to the waste as received in the shipment
from the generator or sample collector.

(4) The quantity of "as received" hazardous waste stored
at thefacility for the purpose of evaluationin treatability studies
does not exceed 10,000 kg, the total of which can include
10,000 kg of media contaminated with non-acute hazardous
waste, 2500 kg of media contaminated with acute hazardous
waste, 1000 kg of non-acute hazardous wastes other than
contaminated media, and 1 kg of acute hazardous waste. This
quantity limitation does not include treatment materias,
including nonhazardous solid waste, added to "as received"
hazardous waste.

(5) No more than 90 days have elapsed since the
treatability study for the sample was completed, or no morethan
one year, two years for treatability studies involving
bioremediation, have elapsed since the generator or sample
collector shipped the sampleto thelaboratory or testing facility,
whichever date first occurs. Up to 500 kg of treated material
from a particular waste stream from treatability studies may be
archived for future evaluation up to five years from the date of
initial receipt. Quantities of materials archived are counted
against the total storage limit for the facility.

(6) Thetreatability study does not involve the placement
of hazardous waste on the land or open burning of hazardous
waste.

(7) Thefacility maintainsrecordsfor threeyearsfollowing
completion of each study that show compliance with the
treatment rate limits and the storage time and quantity limits.
The following specific information shall be included for each
treatability study conducted:

(i) the name, address, and EPA identification number of
the generator or sample collector of each waste sample;

(i) the date the shipment was received;

(iii) the quantity of waste accepted,;

(iv) the quantity of "as received" waste in storage each
day;

(v) the date the treatment study was initiated and the
amount of "asreceived" wasteintroduced to treatment each day;

(vi) the date the treatability study was concluded; and

(vii) the date any unused sample or residues generated
from the treatability study were returned to the generator or
sample collector or, if sent to a designated facility, the name of
the facility and the EPA identification number.

(8) The facility keeps, on-site, a copy of the treatability
study contract and all shipping papers associated with the
transport of treatability study samplesto and fromthefacility for
a period ending three years from the completion date of each
treatability study.

(9) The facility prepares and submits a report to the
Executive Secretary by March 15 of each year that estimatesthe
number of studies and the amount of waste expected to be used
in treatability studies during the current year, and includes the
following information for the previous caendar year:

(i) the name, address, and EPA identification number of
the facility conducting the treatability studies;

(ii) thetypes, by process, of treatability studiesconducted;

(iii) the names and addresses of persons for whom studies
have been conducted, including their EPA identification

numbers;

(iv) thetotal quantity of waste in storage each day;

(v) thequantity and types of waste subjected to treatability
studies;

(vi) when each treatability study was conducted; and

(vii) thefinal disposition of residues and unused sample
from each treatability study.

(10) The facility determines whether any unused sample
or residues generated by the treatability study are hazardous
waste under R315-2-3 and, if so, are subject to R315-2 through
R315-8, and R315-13, unless the residues and unused samples
are returned to the sample originator under the exemption of
paragraph (€) of this section.

(11) Thefacility notifiesthe Executive Secretary by |etter
when the facility is no longer planning to conduct any
treatability studies at the site.

R315-2-5. Special Requirements for Hazardous Waste
Generated by Conditionally Exempt Small Quantity
Generators.

The requirements of 40 CFR 261.5, 1996 ed., are adopted
and incorporated by reference.

R315-2-6. Requirementsfor Recyclable M aterials.

The requirements of 40 CFR 261.6, 1997 ed., as amended
by 61 FR 59931, November 25, 1996, are adopted and
incorporated by reference.

R315-2-7.
Containers.

(a8)(1) Any hazardous waste remaining in either

(i) an empty container, or

(ii) an empty inner liner removed from a container, as
defined in paragraph (b) of this section, is not subject to
regulation under R315-2 through R315-13.

(2) Any hazardous wastein either:

(i) acontainer that is not empty, or

(ii) an inner liner removed from a container that is not
empty, as defined in paragraph (b) of this section, is subject to
regulation under R315-2 through R315-13.

(b)(1) A container or an inner liner removed from a
container that hasheld any hazardous waste, except awastethat
is a compressed gas or that is identified as acute hazardous
waste listed in sections R315-2-10 or R315-2-11 is empty if:

(i) All wastes have been removed that can be removed
using the practices commonly employed to remove materias
from that type of container, eg., pouring, pumping, and
aspirating; and

(i) No more than 2.5 centimeters, one inch, of residue
remains on the bottom of the container or inner liner; or

(iii)(A) No more than three percent by weight of the total
capacity of the container remainsin the container or inner liner
if the container islessthan or equal to 110 gallonsin size, or

(B) No more than 0.3 percent by weight of the total
capacity of the container remainsin the container or inner liner
if the container is greater than 110 gallonsin size.

(2) A container that has held a hazardous waste that is a
compressed gas is empty when the pressure in the container
approaches atmospheric.

Residues of Hazardous Waste in Empty
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(3) A container or aninner liner removed from a container
that has held an acute hazardous waste listed in sections R315-
2-10 or R315-2-11 is empty if:

(i) Thecontainer or inner liner hasbeen triplerinsed using
asolvent capabl e of removing the commercial chemical product
or manufacturing chemical intermediate;

(i) The container or inner liner has been cleaned by
another method that has been shown in the scientific literature,
or by tests conducted by the generator, to achieve equivalent
removal; or

(iii) In the case of a container, the inner liner that
prevented contact of the commercial chemica product or
manufacturing chemical intermediate with the container, has
been removed.

R315-2-8. PCB Wastes Regulated under the Toxic
Substance Control Act, 42 U.S.C. et seq.

Thedisposal of PCB-containing dielectricfluid and electric
equipment containing such fluid authorized for use and
regulated under part 761 40 CFR and that are hazardous only
because they fail the test for the Toxicity Characteristic,
hazardous codes D018 through D043 only, are exempt from
regulation under R315-2 through R315-50 and the notification
requirements of section 3010 of RCRA.

R315-2-9. Characteristics of Hazar dous Waste.

(3) GENERAL.

(1) A solid waste, as defined in section R315-2-2, which
is not excluded from regulation as a hazardous waste under
R315-2-4(b), is a hazardous waste if it exhibits any of the
characteristics identified in this section.

(2) A hazardous waste which is identified by a
characteristic in this section, is assigned every EPA Hazardous
Waste Number that is applicable as set forth in this section.
This number shall be used in complying with the notification
requirements of section 3010 of RCRA and all applicable
recordkeeping and reporting requirements under R315-3
through R315-8, and R315-13.

(3) For purposes of this section, the Executive Secretary
will consider a sample obtained using any of the applicable
sampling methods specified in R315-50-6, or an equivalent
method, to be a representative sample.

(b) CRITERIA FOR IDENTIFYING THE
CHARACTERISTICS OF HAZARDOUS WASTE.

(1) TheBoard shall identify and define a characteristic of
hazardous waste in this section only upon determining that:

(i) A solid waste that exhibits the characteristic may:

(A) Cause, or significantly contribute to, an increase in
mortality or anincreasein seriousirreversible, or incapacitating
reversible, illness; or

(B) Poseasubstantial present or potential hazard to human
health or the environment when it isimproperly treated, stored,
transported, disposed of or otherwise managed; and

(ii) The characteristic can be:

(A) Measured by an available standardized test method
which is reasonably within the capability of generators of solid
waste or private sector |aboratories that are available to serve
generators of solid waste; or

(B) Reasonably detected by generators of solid waste

through their knowledge of their waste.

(¢) CRITERIA FOR LISTING HAZARDOUS WASTE.

(1) TheBoard shal list asolid waste as ahazardous waste
only upon determining that the solid waste meets one of the
following criteria:

(i) It exhibitsany of the characteristics of hazardous waste
identified in this section.

(ii) It has been found to be fatal to humansin low doses,
or, in the absence of data on human toxicity, it has been shown
in studies to have an ora LD 50 toxicity, rat, of less than 50
milligrams per kilogram, an inhalation LC 50 toxicity, rat, of
less than 50 milligrams per liter, or a dermal LD 50 toxicity,
rabbit, of less than 200 milligrams per kilogram or is otherwise
capableof causing or significantly contributingto anincreasein
serious irreversible, or incapacitating reversible illness. Waste
listed in accordance with these criteriawill be designated Acute
Hazardous Waste.

(iii) It contains any of the toxic constituents listed in
R315-50-10 and, after considering the following factors, the
Board concludes that the waste is capable of posing a
substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported or
disposed of, or otherwise managed:

(A) Thenatureof thetoxicity presented by the constituent.

(B) The concentration of the constituent in the waste.

(C) The potentia of the constituent or any toxic
degradation product of the constituent to migratefromthewaste
into the environment under the types of improper management
considered in paragraph (c)(1)(iii)(G) of this section.

(D) The persistence of the constituent or any toxic
degradation product of the constituent.

(E) The potential for the constituent or any toxic
degradation product of the constituent to degrade into non-
harmful constituents and the rate of degradation.

(F) Thedegreetowhich theconstituent or any degradation
product of the constituent bioaccumulates in ecosystems.

(G) Theplausibletypesof improper management to which
the waste could be subjected.

(H) The quantities of the waste generated at individual
generation sites or on aregional or national basis.

() The nature and severity of the human health and
environmental damage that has occurred as a result of the
improper management of wastes containing the constituent.

(J) Action taken by other governmental agencies or
regulatory programs based on the health or environmental
hazard posed by the waste or waste constituent.

(K) Other factors as may be appropriate.

Substances will belisted on R315-50-10 only if they have
been shown in scientific studies to have toxic, carcinogenic,
mutagenic or teratogenic effects on humans or other life forms.
Wastes listed in accordance with these criteria will be
designated Toxic wastes.

(2) The Board may list classes or types of solid waste as
hazardous waste if they have reason to believe that individual
wastes, within the class or type of waste, typically or frequently
are hazardous under the definition of hazardous waste found in
Section 19-6-2 of the Utah Solid and Hazardous Waste Act.

(3) The Board will use the criteriafor listing specified in
this section to establish the exclusion limits referred to in 40
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CFR 261.5(c). R315-2-5 incorporates by reference the
requirementsof 40 CFR 261.5 concerning conditionally exempt
small quantity generators.

(d) CHARACTERISTIC OF IGNITABILITY

(1) A solid waste exhibits the characteristic of ignitability
if arepresentative sample of the waste has any of the following
properties:

(i) Itisaliquid, other than an aqueous solution containing
less than 24 percent alcohol by volume, and has a flash point
less than 60 degrees C, 140 degrees F, as determined by a
Pensky-Martens Closed Cup Tester, using the test method
specifiedin ASTM Standard D-93-79, or D-93-80, incorporated
by reference, see section R315-1-2, or a Setaflash Closed Cup
Tester, using the test method specified in ASTM Standard D-
3278-78, incorporated by reference, see section R315-1-2, or as
determined by an equivalent test method approved under the
procedures set forth in section R315-2-15.

(i) It is not a liquid and is capable, under standard
temperature and pressure, of causing fire through friction,
absorption of moisture or spontaneous chemical changes and,
whenignited, burnsso vigorously and persistently that it creates
ahazard.

(iii) Itisanignitable "compressed gas' as defined in 49
CFR 173.300(a), 1990 ed., which is adopted and incorporated
by reference, and as determined by the test methods described
in that regulation or equivalent test methods approved under
section R315-2-15.

(iv) Itisan"oxidizer" asdefinedin 49 CFR 173.151, 1990
ed., which is adopted and incorporated by reference.

(2) A solid waste that exhibits the characteristic of
ignitability has the EPA Hazardous Waste Number of D001.

(e) CHARACTERISTIC OF CORROSIVITY

(1) A solid waste exhibits the characteristic of corrosivity
if a representative sample of the waste has either of the
following properties:

(i) Itisaqueous and has a pH less than or equal to 2 or
greater than or equal to 12.5, asdetermined by apH meter using
Method 9040 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA Publication SW-846, as
incorporated by referencein 40 CFR 260.11, see R315-1-2.

(ii) Itisaliquid and corrodes steel, SAE 1020, at arate
greater than 6.35 mm, 0.250 inch, per year at atest temperature
of 55 degrees C, 130 degrees F, as determined by the test
method specified in NACE, National Association of Corrosion
Engineers Standard TM-01-69 asstandardized in"Test Methods
for Evaluating Solid Waste, Physical/Chemica Methods," EPA
Publication SW-846, as incorporated by reference in 40 CFR
260.11, see R315-1-2.

(2) A solid waste that exhibits the characteristic of
corrosivity has the EPA Hazardous Waste Number of D0O02.

(f) CHARACTERISTIC OF REACTIVITY

(1) A solidwaste exhibitsthe characteristic of reactivity if
a representative sample of the waste has any of the following
properties:

(i) Itisnormally unstable and readily undergoes violent
change without detonating.

(ii) It reacts violently with water.

(iii) 1t forms potentially explosive mixtures with water.

(iv) When mixed with water, it generates toxic gases,

vapors or fumes in a quantity sufficient to present a danger to
human health or the environment.

(v) Itisacyanide or sulfide bearing waste which, when
exposed to pH conditions between 2 and 12.5, can generate
toxic gases, vapors or fumesin a quantity sufficient to present
adanger to human health or the environment.

(vi) Itiscapableof detonation or explosivereactionifitis
subjected to a strong initiating source or if heated under
confinement.

(vii) It is readily capable of detonation or explosive
decomposition or reaction at standard temperature and pressure.

(viii) Itisa"forbidden explosive' as defined in 49 CFR
1735 ed., or a "Class 1 explosive" as defined in 49 CFR
173.50(b)(2), (2), or (3), which are incorporated by reference.

(2) A solid waste that exhibits the characteristic of
reactivity has the EPA Hazardous Waste Number of D0O03.

(g) TOXICITY CHARACTERISTIC

(1) A solid waste exhibits the characteristic of toxicity if,
using the Toxicity Characteristic Leaching Procedure, test
Method 1311 in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods," EPA Publication SW-846, as
incorporated by referencein 40 CFR 260.11, see R315-1-2, the
extract from a representative sample of the waste contains any
of the contaminants listed in Table 1 of 40 CFR 261.24 at a
concentration equal to or greater than therespectivevaluegiven
in that Table. Where the waste contains less than 0.5 percent
filterable solids, the waste itsdlf, after filtering using the
methodology outlined in Method 1311, is considered to be the
extract for the purposes of this paragraph.

(2) A solid wastethat exhibitsthe characteristic of toxicity
has the EPA Hazardous Waste Number specified in Table 1 of
40 CFR 261.24, asincorporated by reference at R315-29(g)(2),
which corresponds to the toxic contaminant causing it to be
hazardous. Table1 of 40 CFR 261.24, 1990 ed., isadopted and
incorporated by reference.

R315-2-10. Lists of Hazardous Wastes.

(@) A solidwasteisahazardouswasteif itislistedinthis
section or R315-2-11, unlessit has been excluded from this|list
under section R315-2-16.

(b) TheBoard will indicatethe basisfor listing the classes
or types of wastes listed in this section and R315-2-11 by
employing one or more of the following Hazard Codes:

Ignitable Waste: (l)

Corrosive Waste: (C)

Reactive Waste: (R)

Toxicity Characteristic Waste: (E)

Acute Hazardous Waste: (H)

Toxic Waste: (T)

R315-50-9, which incorporates by reference 40 CFR 261,
Appendix V11, identifiesthe constituent which caused the Board
to list the waste as a Toxicity Characteristic Waste (E) or Toxic
Waste (T) in this section and R315-2-11.

(c) Each hazardous waste listed in this section and R315-
2-11, is assigned an EPA Hazardous Waste Number which
precedes the name of the waste. This number shall be used to
comply with these rules where description and identifi cation of
ahazardous waste is required.

(d) Thefollowing hazardous wastes listed in this section
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are subject to the exclusion limits for acutely hazardous wastes
established in R315-2-4:

EPA Hazardous Waste Nos. F020, F021, F022, F023,
FO026, and F027.

() The listing of hazardous wastes from non-specific
sources found in 40 CFR 261.31, 1996 ed., is adopted and
incorporated by reference with the following additional waste:

(1) F999 - Residues from demilitarization, treatment, and
testing of nerve, military, and chemical agents CX, GA, GB,
GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and VX.
(R,T,CH)

(f) Thelisting of hazardous wastes from specific sources
found in 40 CFR 261.32, 1998 ed., is adopted and incorporated
by reference, excluding the following wastes:

(1) K064 -- Acid Plant blowdown slurry or sludge
resulting from the thickening of blowdown slurry from primary
copper production. (T)

(2) K065 -- Surfaceimpoundment solids contained in and
dredged from surface impoundments at primary lead smelting
facilities. (T)

(3) K066 -- Sludge from treatment of process wastewater
or acid plant blowdown or both from primary zinc production.
(M

(4) K090 -- Emission control dust or sludge from
ferrochromium silicon production. (T)

(5) KO091 -- Emission control dust or sludge from
ferrochromium production. (T)

(6) K160 -- Solidsfrom the production of thiocarbamates
and solids from the treatment of wastes from thiocarbamates.

R315-2-11. Discarded Commercial Chemical Products, Off-
Specification Species, Container Residues, and Spill Residues
Thereof.

The phrase "commercia chemical product or
manufacturing chemical intermediate having the generic name
listed in R315-2-11" refers to a chemical substance which is
manufactured or formulated for commercial or manufacturing
use which consists of the commercialy pure grade of the
chemical, any technical gradesof thechemical that are produced
or marketed, and all formulations in which the chemical isthe
sole active ingredient. It does not refer to amaterial, such asa
manufacturing processwaste, that containsany of the substances
listed in paragraphs (€) or (f) of this section, which incorporate
by reference, respectively, the lists of acute hazardous wastes
and hazardous wastes in 40 CFR 261.33. Where a
manufacturing process waste is deemed to be hazardous waste
because it contains a substance listed in paragraphs (€) or (f) of
this section, that waste will be listed in Section R315-2-10,
which incorporates the lists of hazardous wastes in 40 CFR
261.31 and 261.32, or will beidentified as a hazardous waste by
the characteristics set forth in Section R315-2-9.

The following materials or items are hazardous wastes if
and when they are discarded or intended to be discarded as
described in Subsection R315-2-2(a)(2)(i), when they aremixed
with waste oil or used oil or other material and applied to the
land for dust suppression or road treatment, when they are
otherwise applied to the land in lieu of their original intended
use or when they are contained in products that are applied to
thelandin lieu of their original intended use, or when, in lieu of

their origina intended use, they are produced for use as, or a
component of afuel, distributed for use as afuel, or burned as
afuel.

(@ Any commercial chemical product, or manufacturing
chemica intermediate having the generic name listed in
paragraphs (e) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33.

(b) Any off-specification commercial chemical product or
manufacturing chemical intermediate which, if it met
specifications, would havethe generic namelistedin paragraphs
(e) or (f) of this section, which incorporate by reference,
respectively, the lists of acute hazardous wastes and hazardous
wastesin 40 CFR 261.33.

(c) Any residue remaining in a container or in an inner
liner removed from a container that has held any commercial
chemical product or manufacturing chemical intermediate
having the generic name listed in paragraph (e) or (f) of this
section, whichincorporate by reference, respectively, thelistsof
acute hazardous wastes and hazardous wastes in 40 CFR
261.33, unlessthe container isempty asdefined in R315-2-7(b).
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated,
stored, transported or treated prior to such use, re-use, recycling
or reclamation, the Board considers the residue to be intended
for discard and thus, a hazardous waste. An example of a
legitimate re-use of the residue would be where the residue
remains in the container and the container is used to hold the
same commercia chemical product or manufacturing chemical
intermediate it previously held. An example of the discard of
the residue would be where the drum is sent to a drum
reconditioner who reconditions the drum but discards the
residue.

(d) Any residueor contaminated soil, water or other debris
resulting from the cleanup of adischarge, into or on any land or
water, of any commercial chemical product or manufacturing
chemical intermediate having the generic name listed in
paragraphs (€) or (f) of this section, which incorporate by
reference, respectively, the lists of acute hazardous wastes and
hazardous wastes in 40 CFR 261.33, or any residue or
contaminated soil, water or other debris resulting from the
cleanup of a spill, into or on any land or water, of any off-
specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the
generic namelisted in paragraph (€) or (f) of thissection, which
incorporate by reference, respectively, the lists of acute
hazardous wastes and hazardous wastes in 40 CFR 261.33.
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated,
stored, transported or treated prior to such use, re-use, recycling
or reclamation, the Board considers the residue to be intended
for discard, and thus a hazardous waste. An example of a
legitimate re-use of the residue would be where the residue
remains in the container and the container is used to hold the
same commercial chemical product or manufacturing chemical
product or manufacturing chemical intermediate it previously
held. An example of the discard of the residue would be where
thedrumis sent to the drum reconditioner who reconditionsthe
drum but discards the residue.
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(e) Thelisting of chemicals, found in 40 CFR 261.33(e),
1997 ed., is adopted and incorporated by reference, with the
addition of the following waste:

(1) P999 Nerve, Military, and Chemical Agents(i.e., CX,
GA, GB, GD, H, HD, HL, HN-1, HN-2, HN-3, HT, L, T, and
VX.)

(f) Thelisting of chemicals, found in 40 CFR 261.33(f),
1998 ed., is adopted and incorporated by reference, excluding
the following wastes:

(1) U277 -- Sulfdlate.

(2) U365 -- H-Azepine-1-carbothioic acid, hexahydro-, S-
ethyl ester.

(3) U366 -- Dazomet.

(4) U375 -- Carbamic acid, butyl-, 3-iodo-2-propynyl
ester.

(5) U376 -- Carbamodithioid acid, dimethyl-,
tetraanhydrosulfide with orthothioselenious acid.

(6) U377 -- Carbamodithioic acid, methyl,-
monopotassium salt.
(7) U378 -- Carbamodithioic acid,

(hydroxymethyl)methyl-, monopotassium salt.

(8) U379 -- Carbamodithioic acie, dibutyl, sodium salt.

(9) U381 -- Carbamodithioic acid, diethyl-, sodium salt.

(10) U382 -- Carbamodithioicacid, dimethyl-, sodiumsalt.

(11) U383 -- Carbamodithioic acid, dimethyl, potassium
salt.

(12) U384 -- Carbamodithioic acid, methyl-, monosodium
salt.

(13) U385 -- Carbamothioic acid, dipropyl-, S-propyl
ester.

(14) U386 -- Carbamothioic acid, cyclohexylethyl-, S-
ethyl ester.

(15) U390 -- Carbamoathioic acid, dipropyl-, S-ethyl ester.

(16) U391 -- Carbamothioic acid, butylethyl-, S-propyl
ester.

(17) U392 -- Carbamoathioic acid, bis (2-methylpropyl)-,
S-ethyl ester.

(18) U393 -- Copper, bis(dimethyl carbamodithioato-S, S)-
, Copper dimethyldithiocarbamate.

(19) U396 -- Iron, tris(dimethylcarbamodithioato-S,S).

(20) U400 -- Bis(pentamethylene)thiuram tetrasulfide,
Piperidine, 1,1'-(tetrathiodicarbonothioyl)-bis-.

(21) U401 -- Bis(dimethylthiocarbomoyl) sulfide.

(22) U402 -- Tetrabutylthiuram disulfide,
Thioperoxydicarbonid diamide, tetrabutyl.

(23) U403 -- Disulfiram, Thioperoxpydicarbonic diamide,
tetraethyl.

(24) U407 -- Zinc, bis(diethylcarbamodithioato-S,S)-.

R315-2-12. Inspections.

Any duly authorized officer, employee or representative of
the Department or the Board may, at any reasonable time and
upon presentati on of appropriate credential sand upon providing
the opportunity to have arepresentative of the owner, operator,
or agent in charge to be present, enter upon and inspect any
property, premise, or place on or at which hazardouswastes are
generated, transported, stored, treated or disposed of, and may
have accessto and theright to copy any recordsrelating to these
wastes for the purpose of ascertaining the compliance with

R315-1 through R315-101. Those persons referred to in this
section may also inspect any waste and obtain samples thereof,
including samples from any vehicle in which wastes are being
transported or samples of any containersor labels. Any person
obtaining samples shall give to the owner, operator or agent a
receipt describing the sample obtained and, if requested, a
portion of each sample of waste equal in volume or weight to
the portion retained. If any analysis is made of those samples,
acopy of theresults of that analysis shall befurnished promptly
to the owner, operator, or agent in charge.

R315-2-13. Variances Authorized.

(@) Variances will be granted by the Board only to the
extent allowed under Federal law.

(b) The Board may consider a variance request in
accordance with the statutory standard of 19-6-111. No
variance shall be granted except upon application for it.
Immediately upon receipt of an application for a variance, the
Board shall give public notice of the application and providefor
an opportunity for a public hearing. A variance granted for
more than one year shall contain a timetable for coming into
compliance with these regulations and shall be conditioned on
adherence to that timetable.

(©) Any variance granted under this section may be
renewed on terms and conditions and for periods which would
be appropriatefor theinitial granting of avariance. No renewal
shall be granted except on application for it. Immediately upon
receipt of an application for renewal, the Board shall givepublic
notice of the application and provide for an opportunity for a
public hearing.

(d) The Board may, at its own instance, review any
variance granted during the term for which a variance was
granted. The procedurefor thisreview shall bethe same asthat
for an original application and the variance previously granted
may be revoked upon afinding that the conditionsand theterms
upon which the variance was granted are not being met.

(e) Any variance or renewal shall exist at the discretion of
the Board and shall not constitute a right of the applicant or
holder. However, any person adversely affected by thegranting,
denia or revocation of any variance or renewal by the Board
may obtain judicia review of the Board's decision by filing a
petition in District Court within 30 days from the date of
notification of the decision.

R315-2-14. Violations, Orders, and Hearings.

(@ Whenever the Board or its duly appointed
representative, as expressly del egated by the Board, determines
that any person is in violation of any applicable approved
hazardous waste operation plan or the requirements of R315-1
through R315-101, the Board or its duly appointed
representative may cause written notice of that violation to be
served upon the alleged violators. That notice shall specify the
provisions of the plan, the rules alleged to have been violated,
and the facts alleged to constitute the violation. The Board or
its duly appointed representative may issue an order that
necessary corrective action be taken within areasonabletimeor
may request the attorney general or the county attorney in the
county in which the violation takes place to bring acivil action
for injunctiverelief and enforcement of R315-1 through R315-
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(b) Any order issued pursuant to 19-6-112 and R315-2-
14(a) shall becomefinal unless, within 30 daysafter theorder is
served, the persons specified therein request a hearing. The
request shall:

(1) beinwriting;

(2) be addressed to the Executive Secretary;

(3) include the order number;

(4) statethefacts;

(5) statetherdief sought; and

(6) statethereasonstherelief requested should begranted.
(c) Utah Administrative Procedures Act, 63-46b, and R315-12,
shall govern the conduct of hearings before the Board.

R315-2-15. Petitions for Equivalent Testing or Analytical
M ethods.

(@ Any person seeking to add a testing or analytical
method to R315-2, R315-7, R315-8, or R315-50, which
incorporates the testing and analytical methods of 40 CFR 261,
may petition for aregul atory amendment under this section and
R315-2-17. To be successful, the person shall demonstrate to
the satisfaction of the Board that the proposed method is equal
to or superior to the corresponding method prescribed in R315-
2, R315-7, R315-8, or R315-50, in terms of its sensitivity,
accuracy, and precision, i.e., reproducibility.

(b) Each petition shall include:

(1) The petitioner's name and address;

(2) A statement of the petitioner'sinterest in the proposed
action;

(3) A description of the proposed action, including, where
appropriate, suggested regulatory language;

(4) A statement of the need and justification for the
proposed action, including any supporting tests, studies, or other
information,;

(5) A full description of the proposed method, including
all procedura steps and equipment used in the method;

(6) A description of the types of wastes or waste matrices
for which the proposed method may be used;

(7) Comparative results obtained from using the proposed
method with those obtained from using the relevant or
corresponding methods prescribed in R315-2, R315-7, R315-8,
and R315-50;

(8) Anassessment of any factorswhich may interferewith,
or limit the use of, the proposed method; and

(9) A description of the quality control procedures
necessary to ensure the sensitivity, accuracy, and precision of
the proposed method.

(c) After receiving apetition for an equivalent method, the
Board may request any additional information on the proposed
method which it may reasonably requireto evaluate the method.

(d) The Board will consider any petitions in accordance
with rulemaking procedures outlined in Section 63-46a-12.

(e) Petitioner may, aternatively, proceed under the
provisions of 40 CFR 260.21 to have an aternative anaytica
method approved by EPA. Intheevent approval isgranted, the
petitioner shall so notify the Board and the decision of EPA will
be binding upon the Board.

R315-2-16. Petitions to Amend This Rule to Exclude a

Waste Produced at a Particular Facility.

(@ The requirements of 40 CFR 260.22, 1993 ed., as
amended by 58 FR 46040, August 31, 1993, regarding petitions
to exclude a waste are adopted and incorporated by reference
with the following amendments:

(1) Substitute "Board" for "Administrator;"

(2) Include the following paragraphs:

(i) The Board will consider any petitions in accordance
with rulemaking procedures outlined in Title 63, Chapter 46a,
and in accordance with the procedures outlined in the Utah
Administrative Procedures Act, Title 63, Chapter 46b, and Rule
R315-12.

(ii) Petitioner may, aternatively, proceed under the
provisions of 40 CFR 260.22 to have aparticular waste delisted
by EPA. Intheevent delisting isgranted, the petitioner shall so
notify the Board and the decision of EPA will be binding upon
the Board unless, within 30 days after such notification, the
Board specifically overrulesthedecision of EPA. Insuchevent,
the petitioner may petition the Board directly under this section
for the relief sought.

R315-2-17. Petition to Amend Rules.

(a) Itistheintent of the Board to insure the compatibility
and equivalency of R315-1 through R315-101 with the
regulations promulgated by EPA under the Resource
Conservation and Recovery Act of 1976.

(b) Any person may petition the Board to modify or
revoke any provision in R315-1 through R315-16, R315-50,
R315-101, and R315-102. A petition shall be considered under
the procedures outlined in 63-46a-12 and R15-2.

R315-2-18. Variancesfrom Classification asa Solid Waste.
The variances from classification as a solid waste of 40
CFR 260.30, 1994 ed., asamended by 59 FR 47982, September
19, 1994, are adopted and incorporated by reference with the
following amendment:
Substitute "Board" for "Regional Administrator."

R315-2-19. Standards and Criteria for Variances from
Classification asa Solid Waste.

(@ The standards and criteria for variances from
classification as a solid waste found in 40 CFR 260.31, 1994
ed., as amended by 59 FR 47982, September 19, 1994, are
adopted and incorporated by reference with the following
amendment:

(1) Substitute "Board" for "Regional Administrator."

R315-2-20. Varianceto be Classified asa Bailer.

The provision for avariance to be classified as aboiler as
found in 40 CFR 260.32, 1994 ed., as amended by 59 FR
47982, September 19, 1994, is adopted and incorporated by
reference with the following amendment:

Substitute "Board" for "Regional Administrator."

R315-2-21. Proceduresfor Variancesfrom Classification as
a Solid Waste or to be Classified asa Boiler.

The proceduresfor variances from classification asasolid
waste or boiler of 40 CFR 260.33, ed., as amended by 59 FR
47982, September 19, 1994, are adopted and incorporated by
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reference with the following amendment:
Substitute "Board" for "Regional Administrator."

R315-2-22. Additional Regulation of Certain Hazardous
Waste Recycling Activities on a Case-by-Case Basis.
Theprovisionregarding theregulation of certain hazardous
waste recycling activities of 40 CFR 260.40, 1990 ed., is
adopted and incorporated by reference with the following
amendment:
Substitute
Administrator.”

"Executive Secretary" for "Regiona

R315-2-23. Procedures for Case-by-Case Regulation of
Hazardous Waste Recycling Activities.

TheExecutive Secretary shall usethefollowing procedures
when determiningwhether to regulatehazardouswasterecycling
activities described in R315-2-6, which incorporates by
reference the requirements of 40 CFR 261.6 regarding
recyclable materials, under the provisions of 40 CFR 261.6 (b)
and (c), rather than under the provisions of 40 CFR 266.70
concerning precious metals recovery.

(a) If agenerator isaccumulating the waste, the Executive
Secretary will issue anotice setting forth thefactual basisfor the
decision and stating that the person must comply with the
applicable requirements of R315-5. The notice will become
final within 30 days, unless the person served requests a public
hearing before the Board to challenge the decision. Upon
receiving such a request, the Board will hold a hearing. The
Board will provide notice of the hearing to the public and allow
public participation at the hearing. The Board will issue afina
order after the hearing stating whether or not compliance with
R315-5 isrequired. The order becomes effective 30 days after
service of the decision unless the Board specifies alater date.

(b) If the personisaccumulating therecyclable material as
a storage fecility, the notice will state that the person must
obtain ahazardouswaste operation plan approval in accordance
with all applicable provisionsof R315-3. Theowner or operator
of the facility must apply for a hazardous waste operation plan
approva within no less than 60 days and no more than six
months of notice, as specified in the notice. If the owner or
operator of thefacility wishesto challengethe Board'sdecision,
he may do so in his hazardous waste operation plan, in apublic
hearing held on the draft plan approval, or in commentsfiled on
the draft hazardous waste operation plan approval, or on the
notice of intent to deny thehazardouswaste operation plan. The
fact sheet accompanying the hazardous waste operation plan
approva will specify thereasonsfor the Board's determination.
The question of whether the Board's decision was proper will
remain open for consideration during the public comment period
discussed under R315-3-17 and in any subsequent hearing.

R315-2-24. Deletion of Certain Hazardous Waste Codes
Following Equipment Cleaning and Replacement.

(a) Wastes from wood preserving processes at plants that
do not resume or initiate use of chlorophenolic preservatives
will not meet the listing definition of FO32 once the generator
has met all of the requirements of paragraphs (b) and (c) of this
section. These wastes may, however, continue to meet another
hazardous waste listing description or may exhibit one or more

of the hazardous waste characteristics.

(b) Generators must either clean or replace all process
equipment that may have comeinto contact with chlorophenolic
formulations or constituents thereof, including, but not limited
to, treatment cylinders, sumps, tanks, piping systems, drip pads,
fork lifts, and trams, in a manner that minimizes or eliminates
the escape of hazardous waste or constituents, leachate,
contaminated drippage, or hazardous waste decomposition
products to the ground water, surface water, or atmosphere.

(1) Generators shall do one of the following:

(i) Prepare and follow an equipment cleaning plan and
clean equipment in accordance with this section;

(ii) Prepareand follow an equipment replacement plan and
replace equipment in accordance with this section; or

(iii) Document cleaning and replacement in accordance
with this section, carried out after termination of use of
chlorophenolic preservations.

(2) Cleaning Requirements.

(i) Prepare and sign awritten equipment cleaning plan that
describes:

(A) The equipment to be cleaned;

(B) How the equipment will be cleaned;

(C) The solvent to be used in cleaning;

(D) How solvent rinses will be tested; and

(E) How cleaning residues will be disposed.

(ii) Equipment must be cleaned as follows:

(A) Remove dl visible residues from process equipment;

(B) Rinse process equipment with an appropriate solvent
until dioxins and dibenzofurans are not detected in the final
solvent rinse.

(iii) Analytical requirements.

(A) Rinses must be tested in accordance with SW-846,
M ethod 8290.

(B) "Not detected" means at or below the lower method
calibration limit (MCL) in Method 8290, Table 1.

(iv) The generator must manage al residues from the
cleaning process as FO32 waste.

(3) Replacement requirements.

(i) Prepare and sign awritten equipment replacement plan
that describes:

(A) The equipment to be replaced;

(B) How the equipment will be replaced; and

(C) How the equipment will be disposed.

(ii) Thegenerator must managethediscarded equipment as
FO032 waste.

(4) Documentation requirements.

(i) Document that previous equipment cleaning and/or
replacement was performed in accordance with this section and
occurred after cessation of use of chlorophenolic preservatives.

(c) The generator must maintain the following records
documenting the cleaning and replacement as part of the
facility’s operating record:

(1) The name and address of the facility;

(2) Formulations previously used and the date on which
their use ceased in each process at the plant;

(3) Formulations currently used in each process at the
plant;

(4) The equipment cleaning or replacement plan;

(5) The name and address of any persons who conducted
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the cleaning and replacement;

(6) The dates on which cleaning and replacement were
accomplished;

(7) The dates of sampling and testing;

(8) A description of the sample handling and preparation
techniques, including techniques used for extraction,
containerization, preservation, and chain-of-custody of the
samples;

(9) A description of the tests performed, the date the tests
were performed, and the results of the tests;

(20) The name and model numbers of the instrument(s)
used in performing the tests;

(11) QA/QC documentation; and

(12) Thefollowing statement signed by thegenerator or his
authorized representative:

| certify under penalty of law that all process equipment
required to be cleaned or replaced under 40 CFR 261.35 was
cleaned or replaced as represented in the equipment cleaning
and replacement plan and accompanying documentation. | am
aware that there are significant penalties for providing false
information, including the possibility of fine or imprisonment.

R315-2-25. Requirementsfor Universal Waste.

Thewasteslisted in this section are exempt fromregulation
under R315-3 through R315-14 of these rules except as
specifiedin section R315-16 of theserulesand, thereforearenot
fully regulated as hazardous waste. The wastes listed in this
section are subject to regulation under R315-16:

(a) Batteriesasdescribed in R315-16-1.2;

(b) Pesticides as described in R315-16-1.3;

(c) Mercury thermostats asdescribed in R315-16-1.4; and

(d) Mercury lamps as described in R315-16-1.6.

R315-2-26. Comparable/Syngas Fuel Exclusion.
Therequirementsof 40 CFR 261.38, 1998 ed., are adopted
and incorporated by reference with the following exception:
Substitute"Executive Secretary" for all referencesmadeto
"Director".

KEY: hazardouswaste
April 15, 1999 19-6-105
Notice of Continuation March 12, 1997 19-6-106
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R325-1-1. Exhibitors Requirementsand Guidelines.

Utah State Fair competitive exhibitors shall comply with
the terms of the Exhibitor Entry Form, which constitutes a
contract between the Utah State Fair Corporation and the
exhibitor. For further guidelines, Exhibitors should refer to the
exhibitor handbook which will be mailed to livestock and other
department exhibitors for each year's fair, to other potential
exhibitors upon request and will be availablein Fair office after
July 15th.

R325-1-2. Entry Form and Charge.

Theexhibitor shall completean entry form provided by the
fair administration when entering exhibit itemsor animalsinthe
fair. The exhibitor shall pay an entry charge which will be
publishedin the exhibitor handbook. Theentry formand charge
must be submitted by dates published in the exhibitor handbook.
Thefiling of asigned entry form by the exhibitor constitutes his
acceptance of fair department rules and his €ligibility for
premium prize awards offered by the Utah State Fair
Corporation.

R325-1-3. Claim Checks.

When an exhibitor in creative arts, home arts, floriculture,
fine arts and photography enters exhibits at the fair, the
department supervisor shall place entry tags on the exhibitsand
claim checks shall be furnished to the exhibitor. At the close of
the fair, on published release dates, the claim check shall be
furnished to the fair by the exhibitor for reclaiming his item.
The exhibitor at the time of exhibit release shall sign his entry
form. The fair department exhibit supervisor shall also furnish
a release permit to the exhibitor which will be checked by a
security officer at the entrance gate. Those items entered in the
floriculture (015), horticulture (011), and agriculture (012)
departments shall become property of the Utah State Fair and
will not be returned to exhibitor unless prior approval has been
made in writing with the supervisor.

R325-1-4. Protests.

A protest against judging, exhibitor handbook rules,
exhibition of displays, damage to an exhibit or a disagreement
with fair personnel, shall be made in writing to the fair
coordinator, stating the exact reason for the complaint. The
executive director also known as President/CEO, and/or the
board of directors shall consider and act on the complaint.

R325-1-5. View of Forms.

Upon request, exhibitorsmay view the official entry forms
and judges forms in the administration office one month after
the conclusion of State Fair.

R325-1-6. Request for New Categories.

Potential exhibitorsrequesting new categoriesor classesfor
inclusion in the exhibitor handbook shall submit, in writing, a
request to the fair coordinator by January 1st. Final action on
the request shall be taken by the executive director, al'so known
as President/CEQ, and the board of directors.

Notice of Continuation October 29, 1996
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R325. Fair Corporation (Utah State), Administration.
R325-2. Utah State Fair Commercial Exhibitor Rules.
R325-2-1. Applications.

Potential exhibitors desiring a commercial, non-profit, or
educational booth at the Utah State Fair shall complete and
submit acommercial spaceapplication furnished by thefair with
appropriate deposit.

R325-2-2. Selection of Exhibitors.

(&) Theexecutivedirector, also known as President/CEO,
and board of directors reserve the right to contract for exhibit
space on ayear by year basis regardless of the number of years
an exhibitor has participated at thefair. Renewalsto participate
in the next year's fair are sent in February by invitation only.
The renewal is based upon the previous year's exhibitor's
fulfillment of the exhibit space |ease agreement including, but
not limited to, payment of rent on due date, conduct of exhibitor
and hishired help. Following thisprocess, new applicationsare
reviewed and vacant spaces filled. The executive director may
limit the number of the same type of exhibitors, whether new or
renewal, in order to give fair patrons a better variety.

(b) Applications are accepted on afirst-come, first served
basis, with public policy exception stated in the standard
contract unrelated to the content of speech and with the
modification that variety may be taken into account.

R325-2-3. Exhibit Space L ease Agreement.

Each exhibit space requires an Exhibit Space Lease
Agreement signed by both the renter and space supervisor. The
signing of the agreement with the Utah State Fair Corporation
indicates the renter's acceptance of the rules governing the
contract which includes the deposit and rent balance to be paid
onthe date designated in the contract. Failureto honor thisrule
is grounds for cancellation of exhibit space without refund of
deposit. The Exhibit Space Lease Agreement form and rent are
revised from year to year and are available at Utah State
Fairpark Administration Office.

R325-2-4. AdvertisingM aterial, Petition Signing or Private
Businessis Prohibited Without L ease Agreement.

(@ No individual, company or organization of any kind
shall distributeor post advertising material, solicit signaturesfor
petitions, pass out campaign literature or conduct business of
any kind in the fairpark without a certified exhibit space lease
agreement.

(b) Lease agreements for space during the State Fair are
not available for Fairpark parking areas, vehicle entrances or
exit aress.

R325-2-5. Picturesor Videos.

Any pictures or videos taken during the Fair for publicity
or for commercia gain must have the approval of the executive
director, also known as President/CEO.

KEY: fairs, rulesand procedures
April 5, 1999 9-4-1103
Notice of Continuation October 29, 1996
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R325. Fair Corporation (Utah State), Administration.
R325-3. Utah State Fair Patron Rules.
R325-3-1. Admission Charge.

A patron shall pay a gate admission charge upon entrance
to the annual Utah State Fair. The admission charge will be
posted at the entrance gates and shall be established by the
executivedirector and board of directorson ayearly basis. Gate
refunds shall not be considered unless the patron submits, in
writing, a letter to the executive director, also known as
President/CEO, stating the reason for the refund and at the
discretion of the executive director, aso known as
President/CEO, arefund may be given.

R325-3-2. Parking.

A patron parking on the fairpark parking lot shall pay a
parking charge. Thecharge, whichissubject to change, shall be
posted at the parking lot entrance. The management shall not be
responsible for damage to vehicles or theft of property from
vehicles.

R325-3-3. Liability.

By being granted entrance to the fair, a patron agrees to
hold theUtah State Fair Corporation harmlessfromany liability,
cost or expensein connection with or growing out of any claim
whatsoever for injury, loss or damage to person or property, as
the case may be, resulting from the patron’s activitiesin or upon
the fairpark premises, its facilities and appurtenances.

R325-3-4. Violation of Rules.

The management reserves the right to remove from the
fairpark any person who violatestherules of the Utah State Fair
Corporation.

R325-3-5. Unauthorized Business.

The management reserves the right to remove from the
fairpark any person or persons distributing advertising material
or conducting private business of any kind who does not have
an authorized Exhibit Space L ease Agreement.

R325-3-6. Handling Complaints.

A patron who fedls he has been mistreated by fairpark
personnel, exhibitors, midway and food concession personnel,
or others shall submit, in writing, a detailed summary of his
complaint for action by the fairpark management and/or board
of directors.

R325-3-7. Accident Reporting.

A patron involved in any type of accident while in the
fairpark shall contact thefairpark administration office and/or a
security officer immediately to request that a security officer
complete an official accident report.

R325-3-8. Pets, Bicycles and Miscellaneous.

No pets, bicycles, motorcycles or golf carts shal be
alowed in the fairpark without written approval of the fairpark
management. Seeing eye dogs or pets required by physician
prescription are the only exception.

R325-3-9. Patron Responsibility.

A patron purchasing merchandiseor enteringinto contracts
with commercial, educationa and non-profit exhibitors is
responsible for his transactions. The Utah State Fair
Corporation shall not assume responsibility for faulty
merchandise or for agreements entered into by a patron.

R325-3-10. Litter.
A patron shall not litter thefairpark. Trash shall beplaced
in barrels provided.

R325-3-11. Damaging Buildings or Grounds.

A patron shall not deface the grounds or buildings, outside
or inside. Anyone damaging buildings or grounds shall be
required to pay all repair and replacement costs.

R325-3-12. Firesor Flammable M aterials.
No firesor flammable materialsare allowed in the fairpark
without written approval of fairpark management.

R325-3-13. Removal of Utah Fair Corporation Property.

Patrons shall not remove Utah State Fair Corporation
property from the buildings and grounds. Flowers and garden
crops shal not be removed without permission of fairpark
management.

R325-3-14. Fair Hours.
A patron shall adhere to the hours of the fairpark which
shall be posted at the entrance gates and may be changed yearly.

R325-3-15. Reviewing Contracts.

Contractual service agreements negotiated by the Utah
State Fair Corporation may be reviewed by an individual with
the approval of the executive director.

R325-3-16. Behavior, Clothing and Actions.

Fair patronsmay beremoved from Fair property for the use
of foul or abusive language, the wearing of offensive clothing,
for offensive actions or intoxication as determined by the
executive director, aso known as President/CEO, or his
representative.

KEY: fairs, rulesand procedures
April 5, 1999
Notice of Continuation October 29, 1996
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R325. Fair Corporation (Utah State), Administration.
R325-4. Interim Patrons Rules (Other Than Utah State
Fair).

R325-4-1. Fairpark Hours.

Thefairpark hoursshall be 7:30 am. to 10:00 p.m. Sunday
through Saturday and from 7:00 a.m. to 2:00 am. asrequired by
scheduled events. A buildings and grounds representative shall
be available either at the maintenance office or in the fairpark.
The administration office shall be open from 8:00 a.m. to 5:00
p.m. on weekdays, with the exception of state holidays. The
fairpark hours may be subject to change by the executive
director, also known as President/CEO.

R325-4-2. Fairpark Users.

All users of the fairpark shall have a specific purpose for
being on the premises, such as, an employee, event promoter or
invited visitor, renter or an individual conducting official
business.

R325-4-3. Trespassing.

A patron attending aspecia event inthefairpark shall stay
in theimmediate areaof the event. A patron shall avoid storage
areas and other locations in the fairpark where they have no
authority to be. A patron shall not trespass in buildings which
are not a part of the event, even if buildings are unlocked.

R325-4-4. Giant Slide.
A patron shall not be allowed to play on the giant slidein
the fairpark unlessit is officially open for an event.

R325-4-5. Parking.

A patron using thefairpark parking lot shall berequired to
pay a parking charge, posted at the lot, for events held in the
fairpark as required by the administration.

R325-4-6. Parking Lot Rules.

The parking lot shall not be used for practice driving,
playing or racing, unless such event is contracted for
specificaly.

R325-4-7. Litter.

Patrons shall not litter the fairpark. Trash shall be placed
in barrels provided. Patrons shall not be allowed to dump large
amounts of personal trash in the barrels.

R325-4-8. Damaging Buildings or Grounds.

Patrons shall not deface the grounds or buildings, outside
or inside. Anyone damaging buildings or grounds shall be
required to pay al repair and replacement cost.

R325-4-9. Firesor Flammable M aterials.
No fires or flammable materials are allowed in thefairpark
without written or verbal approval of fair management.

R325-4-10. Admission Charge.
Attendance at an event in the fairpark does not entitle a
patron to free admission to other paid eventsin the fairpark.

R325-4-11. Agreement Necessary.

Events shall not be held on the fairpark without a written
agreement with the fairpark management.

R325-4-12. Fairpark Roads.
Patrons shall observe al traffic signs and the fairpark’s
speed limit of ten miles-per-hour.

R325-4-13. Liquor Ordinances.
A patron shall comply with Salt Lake City ordinanceswith
respect to liquor enforcement and dance halls.

R325-4-14. Removal of Utah Fair Corporation Property.

A patron shal not remove Utah State Fair Corporation
property from the buildings and grounds. Flowers and garden
crops shall not be removed without permission from fairpark
management.

R325-4-15. Liability.

A patron agrees to hold the Utah State Fair Corporation
harmless from any liability, cost or expense in connection with
or growing out of any claim whatsoever for injury, loss or
damageto person or property, asthe case may be, resulting from
the patron’s activities in or upon the fairpark premises, its
facilities and appurtenances.

R325-4-16. Reporting Accidents.

A patron involved in any type of accident while on the
fairpark shall contact the fairpark administration office or
Fairpark representativeimmediately and request that an official
accident report be compl eted.

R325-4-17. Complaints.

A patron who feels he has been mistreated by fairpark
personnel, event promoter, food concession personnel or others
shall submit, in writing, a detailed summary of this complaint
for consideration by the fairpark management.

R325-4-18. Complaint Against Renter.

A patron who has acomplaint about an event sponsored by
a renter shall submit, in writing, a detailed summary of his
complaint to the fairpark management for their consideration.

R325-4-19. Right to Remove From Grounds.

Thefairpark management reservestheright toremovefrom
the grounds any person who uses foul or abusive language, is
wearing offensive clothing, makes offensive actions, or is
intoxicated as determined by the executive director, also know
as President/CEO, or his representative, or violates any of the
other rules of the Utah State Fair Corporation.

R325-4-20. Reviewing Contracts.

Contractual service agreements negotiated by the Utah
State Fair Corporation may be reviewed by an individual with
the approval of the executive director.

R325-4-21. Picturesor Videos.

Any pictures or videos taken in the Fairpark for publicity
or for commercial gain must have the approval of the executive
director, also known as President/CEO.



UAC (Asof May 1, 1999) Printed: July 27, 1999 Page 41

KEY: fairs, rulesand procedures
April 5, 1999 9-4-1103
Notice of Continuation October 29, 1996



UAC (Asof May 1, 1999)

Printed: July 27, 1999

Page 42

R325. Fair Corporation (Utah State), Administration.
R325-5. Interim Renters Rules (Other Than Utah State
Fair).

R325-5-1. Written Contracts.

Every interim event requires awritten contract, signed by
both the renter and the executive director, aso known as
President/CEOQ, or hisrepresentative, providing for appropriate
security, insurance, parking and food arrangements.

R325-5-2. Rental Agreements.

Renters shall comply with the terms of rental agreement,
which constitutes a contract between the Utah State Fair
Corporation and therenter. A rent shall be charged by the Utah
State Fair Corporation and this shall be paid by the renter upon
signing the agreement. Therent shall be subject to change upon
review by the executive director at regular intervals.

R325-5-3. Trash.
A renter shal dump trash from his event in barrels
provided for that purpose.

R325-5-4. Firesand Flammable M aterials.

A renter shall not be alowed to build fires or bring
flammable materials into the Fairpark without written
permission from the fairpark management (except fud in a
vehicle and other normal items for interim event use).

R325-5-5. Restricted Areas.

A renter shall avoid fairpark storage areas and other
locations on the fairpark where he has no need or authority to
be. The renter shal not trespass in buildings which are not a
part of his event, even if the buildings are unlocked.

R325-5-6. Loading and Unloading.
Unloading and loading shall be done by the renter before
or after the hours of the event.

R325-5-7. Liquor.

Therenter shall comply with and befamiliar with Salt Lake
City ordinances with respect to intoxicating liquor and dance
halls.

R325-5-8. Food and Bever ages.

The Utah State Fair Corporation retains the rights to all
parking, food and beverage concessions. No beer, soft drinksor
food are allowed in the fairpark for use at an event, nor is the
sale of food or beverages at interim events allowed without the
written permission of the fairpark management and Western
Food Services, Inc., the authorized food concessionaire at the
fairpark.

R325-5-9. Traffic on Roads.
The renter shall observe all traffic signs and the fairpark
speed limit of ten miles-per-hour.

R325-5-10. Property Removal.

A renter shall not remove Utah State Fair Corporation’s
property from the buildings and grounds. Flowers and garden
crops shall not be removed without permission from fairpark

management.

R325-5-11. Horses.

A horse barn renter shall be allowed to exercise horsesin
the warm-up ring areas only and then only at the discretion of
Fairpark management.

R325-5-12. Jordan River Parkway Gate Access.

The Utah State Fair Corporation shall provideaccessto the
Jordan River Parkway at gate #15 (west side) of thefairpark for
entrance to the equestrian trail and the renter may check with
fairpark security for gate opening and closing times.

R325-5-13. Neglected Animals.

The Utah State Fair Corporation reserves the right to
contact the Utah State Department of Agriculture if it appears
that arenter’'s animals stabled in the fairpark are neglected.

R325-5-14. Picturesor Videos.

Any pictures or videos taken in the Fairpark for publicity
or for commercia gain must have the approval of the executive
director, also known as President/CEO.

KEY: fairs, rulesand procedures
April 5, 1999
Notice of Continuation October 29, 1996

9-4-1103
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Palicy.

R414-1. Utah Medicaid Program.

R414-1-1. Introduction and Authority.

(1) This rule generaly characterizes the scope of the
Medicaid Program in Utah, and defines al of the provisions
necessary to administer the program.

(2) The rule is authorized by Title XIX of the Socia
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2. Definitions.

The following definitions are used throughout the rules of
the Division:

(1) "Act" meansthe federal Socia Security Act.

(2) "Applicant” meansany person who requests assi stance
under the medical programs available through the Division.

(3) "Categorically needy" means aged, blind or disabled
individuals or families and children:

(@) who are otherwise eligible for Medicaid; and

(i) who meet the financial eligibility requirements for
AFDC asin effect in the Utah State Plan on July 16, 1996; or

(ii) who meet thefinancial éigibility requirementsfor SSI
or an optional State supplement, or are considered under section
1619(b) of the federal Socia Security Act to be SSI recipients;
or

(iii) who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv) isunder age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v) whoisachild under age one born to awoman who was
receiving Medicaid on the date of the child’s birth and the child
remains with the mother; or

(vi) whoisleast age six but not yet age 18, or is at |least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii) whoisaged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii) who is a child for whom an adoption assistance
agreement with the stateisin effect.

(b) whose categorical digibility is protected by statute.

(4) "Code of Federa Regulations' (CFR) means the
publication by the Office of the Federa Register, specificaly
Title 42, used to govern the administration of the Medicaid
Program.

(5) "Client" means a person the Division or its duly
constituted agent has determined to be digible for assistance
under the Medicaid program.

(6) "Department” means the Department of Health.

(7) "Director" means the director of the Division.

(8) "Division" means the Division of Health Care
Financing within the Department.

(9) "Emergency medica condition" means a medica
conditi on showing acute symptomsof sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a) placing the patient’s hedlth in serious jeopardy;

(b) seriousimpairment to bodily functions;

(c) serious dysfunction of any bodily organ or part; or

(d) death.

(10) "Emergency service" means immediate medical
attention and service performed to treat an emergency medical
condition. Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of
diagnosis.

(11) "Emergency Services Only Program" meansahealth
program designed to cover a specific range of emergency
services.

(12) "Executive Director" meansthe executivedirector of
the Department.

(13) "InterQual" means the InterQual Medical Review
Criteriaand System, acomprehensive, clinically based, patient
focused medical review criteria and system developed by
InterQua Inc.

(14) "Medicaid agency" meansthe Department of Health.

(15) "Medical assistanceprogram' or "Medicaid program"
meansthe state program for medical assistancefor personswho
are eligible under the state plan adopted pursuant to Title XX
of the federal Socia Security Act; asimplemented by Title 26,
Chapter 18, UCA.

(16) "Medica or hospita assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(17) "Medicaly necessary service' means that:

(a) itisreasonably cal culated to prevent, diagnose, or cure
conditionsin therecipient that endanger life, cause suffering or
pain, cause physica deformity or malfunction, or threaten to
cause a handicap; and

(b) thereisno other equally effective course of treatment
available or suitablefor the recipient requesting the service that
is more conservative or substantially less costly.

(18) "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise dligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(19) "Provider" means any person, individua or
corporation, institution or organization, qualified to perform
services available under the Medicaid program and who has
entered into awritten contract with the Medicaid program.

(20) "Recipient" meansaperson who hasreceived medical
or hospital assistance under the Medicaid program, or has had
apremium paid to a managed care entity.

(21) "Undocumented alien” means an alien who is not
recognized by Immigration and Naturalization Servicesasheing
lawfully present in the United States.

R414-1-3. Single State Agency.

The Utah Department of Health isthe Single State Agency
designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federa Socia
Security Act.

R414-1-4. Medical Assistance Unit.

Within the Utah Department of Hedlth, the Division of
Hedth Care Financing has been designated as the medical
assistance unit.
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R414-1-5. StatePlan.

Asacondition for receipt of federal funds under title XI1X
of the Act, the Utah Department of Health must submit a State
Plan contract to the federa government for the medical
assistance program, and agree to administer the program in
accordance with the provisions of the State Plan, the
requirements of Titles X1 and X1X of the Act, and all applicable
federal regulations and other official issuances of the United
States Department of Health and Human Services. A copy of
the State Plan isavailablefor publicinspection at the Division's
offices during regular business hours.

R414-1-6. Services Available.

(1) Medica or hospital services available under the
Medical Assistance Program are generally limited by federal
guidelines as set forth under Title X1X of the federa Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2) Thefollowing services provided in the State Plan are
available to both the categorically needy and medically needy:

(a) inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b) outpatient hospital services and rura health clinic
services,

(c) other laboratory and x-ray services;

(d) skilled nursing facility services, other than servicesin
aninstitution for mental diseases, for individuals21 yearsof age
or older;

(e) early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f) family planning servicesand suppliesfor individual s of
child-bearing age;

(g) physician’s services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h) podiatrist’s services;

(i) optometrist’s services;

(1) psychologist’s services;

(K) interpreter's services;

() home health services:

(i) intermittent or part-time nursing services provided by
ahome health agency;

(ii) home hedth aide services by a home health agency;
and

(iii) medical supplies, equipment, and appliances suitable
for use in the home;

(m) private duty nursing services for children under age
21,

(n) clinic services;

(0) dental services;

(p) physical therapy and related services;

(q) services for individuas with speech, hearing, and
language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r) prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(9 other diagnostic, screening, preventive, and

rehabilitative services other than those provided elsewhere in
the State Plan;

(t) servicesfor individuals age 65 or older in institutions
for mental diseases:

(i) inpatient hospital services for individuals age 65 or
older ininstitutions for mental diseases;

(i) skilled nursing servicesfor individuals age 65 or older
ininstitutions for mental diseases; and

(i) intermediate care facility servicesfor individuals age
65 or older in institutions for mental diseases;

(u) intermediate care facility services, other than services
in an institution for mental diseases. These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Socia Security Act, to bein need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v) inpatient psychiatric facility services for individuals
under 22 years of age;

(W) nurse-midwife services,

(x) family or pediatric nurse practitioner services;

(y) hospicecarein accordance with section 1905(0) of the
Socia Security Act;

(2) case management servicesin accordance with section
1905(a)(19) or section 1915(g) of the Social Security Act;

(aa) extended services to pregnant women, pregnancy-
related services, postpartum servicesfor 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb) ambulatory prenatal care for pregnant women
furnished during a presumptive dligibility period by aqualified
provider in accordance with section 1920 of the Socia Security
Act; and

(cc) other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i) medica or remedia services provided by licensed
practitioners, other than physician’s services, within the scope
of practice as defined by state law;

(ii) transportation services,

(i) skilled nursing facility services for patients under 21
years of age;

(iv) emergency hospita services; and

(v) persona care services in the recipient’s home,
prescribed in a plan of treatment and provided by a qualified
person, under the supervision of aregistered nurse.

(dd) other medical care, medica supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i) itismedically necessary and more appropriate than any
Medicaid covered service; and

(ii) it is more cost effective than any Medicaid covered
service.

R414-1-7. Aliens.

(1) Certainqualified aliensdescribedin Title IV of Public
Law 104-193 may be eligible for the Medicaid program. All
other aiens are prohibited from receiving non-emergency
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services, as described in Section 1903(v) of the Social Security
Act, which is adopted and incorporated by reference.

(2) Aliens who are prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed ontheir Medical I dentification Cards, asnoted
in R414-3A.

R414-1-8. Statewide Basis.

The medical assistance program is state-administered and
operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9. Medical Care Advisory Committee.

ThereisaMedica Care Advisory Committee that advises
the Medicaid agency director on health and medical care
services. The committee is established in accordance with 42
CFR 431.12.

R414-1-10. Discrimination Prohibited.

In accordancewith TitleV1 of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and theregulations at 45 CFR Parts 80
and 84, the Medicaid agency assuresthat no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11. Administrative Hearings.

The Medicaid agency has a system of administrative
hearings for medica providers and dissatisfied applicants,
clients, and recipientsthat meetsall the requirementsof 42 CFR
Part 431, Subpart E.

R414-1-12. Utilization Review.

(1) Utilization review provides for review and evaluation
of the utilization of Medicaid services provided in acute care
general hospitals, and by members of the medica staff to
patients entitled to benefits under the Medicaid plan.

(2) The Department shall conduct hospital utilization
review as outlined in the Superior Utilization Waiver
implementation plan, November 1997 edition, which is
incorporated by referenceinthisrule, or in Federal Regulations.

(3) The Department shall determine medical necessity and
appropriatenessof i npatient admissionsduring utilization review
by use of InterQua Medical Review Criteria and System,
published by InterQual, Inc., January 1998 edition, 293 Boston
Post Road West, Suite 180, Marlborough, MA, 07152, whichis
incorporated by reference in this rule, or by following other
criteria and protocols outlined in ATTACHMENT 4.19-A,
Section 180, of the Medicaid State Implementation Plan.

(4) ThestandardsinthelnterQual Medical Review Criteria
and System shall not apply to servicesthat are:

(&) excluded asaMedicaid benefit by rule or contract;

(b) provided in an intensive physical rehabilitation center
as described in R414-2B; or

(c) organtransplant servicesasdescribed in R414-10A. In
these three exceptions, or where InterQual is silent, the
Medicaid agency shall approve or deny claims based upon
appropriate administrative rules or its own criteria as
incorporatedin provider contractsthat incorporatetheMedicaid

Provider Manuals.

(5) The Department may take remedial action as outlined
in ATTACHMENT 4.19-A, Section 180, of the Medicaid State
Implementation Plan for inappropriate services identified
through utilization review.

(6) In accordance with 42 CFR 431, Subpart E, the
Utilization Review Committee shall send written notification of
remedial action to the provider.

R414-1-13. Provider and Client Agreements.

(1) To meet the requirements of 42 CFR 431.107, the
Department contractswith each provider who furnishesservices
under the Utah Medicaid Program.

(2) By signing aprovider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3) By signing an application for Medicaid coverage, the
client agrees that the Department’s obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14. Utilization Control.

(1) The Medicaid agency has implemented a statewide
program of surveillance and utilization control that safeguards
against unnecessary or inappropriate use of Medicaid services
available under the plan. The plan also safeguards against
excess payments, assesses the quality of services, and provides
for control and utilization of inpatient servicesasoutlinedinthe
Superior Utilization Waiver implementation plan, or in Federa
Regulations. The program meets the requirements of 42 CFR
Part 456.

(2) Inorder to control utilization, and in accordance with
42 CFR 440.230(d), services, equipment, or supplies not
specificaly identified by the Department as covered services
under the Medicaid program, are not a covered benefit.

R414-1-15. Medicaid Fraud.

The Medicaid agency has established and will maintain
methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16. Confidentiality.

State statute, Title 63, Chapter 2, and Section 26-1-17.5,
impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17. Eligibility Determinations.

Determinations of eligibility for Medicaid under the plan
are made by the Division of Hedth Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services. Thereisawritten agreement among the Utah
Department of Headth, the Utah Department of Workforce
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Services, and the Utah Department of Human Services. The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18. Professional Standards Review Organization.

All other provisions of the State Plan shall be administered
by the Medicaid agency or its agents according to written
contract, except for those functionsfor which final authority has
been granted to a Professional Standards Review Organization
under Title X1 of the Act.

R414-1-19. Timdinessin Eligibility Deter minations.

The Medicaid agency shall adhere to all timeliness
requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests. If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20. Residency.
Medicaid is furnished to eligible individuals who are
residents of the State under 42 CFR 435.403.

R414-1-21. Out-of-state Services.

Medicaid services shall be made available to digible
residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22. Retroactive Coverage.

Individua sareentitled to Medicaid servicesunder theplan
during the three months preceding the month of application if
they were, or would have been, eligible at that time.

R414-1-23. Freedom of Choice of Provider.

Unless an exception under 42 CFR 431.55 applies, any
individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24. Availability of Program Manuals and Policy
| ssuances.

In accordance with 42 CFR 431.18, the state office, loca
offices, and al district offices of the Department maintain
program manuas and other policy issuances that affect
recipients, providers, and the public. These offices aso
maintain the M edicaid agency’srulesgoverning eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services. These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25. General Rule Format.
Thefollowingformatisused generally throughout therules

of theDivision. Section headingsasindicated and thefollowing

generd definitionsarefor guidanceonly. The section headings

are not part of the rule content itself. In certain instances, this
format may not be appropriate and will not beimplemented due
to the nature of the subject matter of a specific rule.

(1) Introduction and Authority. A concise statement asto
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require therule.

(2) Definitions. Definitions that have special meaning to
the particular rule.

(3) Client Eligibility. Categories of Medicaid clients
digiblefor the service covered by therule: Categorically Needy
or Medically Needy or both. Conditionsprecedent totheclient's
obtaining coverage such as age limitations or otherwise.

(4) Program Access Requirements. Conditions precedent
external to the client’s obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5) ServiceCoverage. Detail of specific servicesavailable
under the rule, including limitations, such as number of
proceduresin agiven period of time or otherwise.

(6) Prior Authorization. Asnecessary, adescription of the
procedures for obtaining prior authorization for services
available under the particular rule. However, prior
authorization must not be used as a substitute for regulatory
practice that should bein rule.

(7) Other Sections. Asnecessary under the particular rule,
additional sections may be indicated. Other sections include
regulatory language that does not fit into sections (1) through
(5).

KEY: medicaid
April 23, 1999 26-1-5
Notice of Continuation May 1, 1997 26-18-1
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Palicy.

R414-54. Speech-Language Pathology Services.
R414-54-1. Introduction and Authority.

(1) The Speech-Language Pathology Program provides
speech-language services to meet the basic speech-language
pathology needs of Medicaid clients.

(2) Speech-language pathology services are described in
42 CFR, subsection 440.110(c)(1)(2), October 1997 edition,
which is adopted and incorporated by reference.

R414-54-2. Definitions.

(1) Thedefinitionsin the Speech-language Pathology and
Audiology Licensing Act, Title 58, Chapter 41, apply to this
rule.

(2) In addition, "Client", "Categoricaly Needy", and
"Medically Needy" havethe same meaningsasdefined in R414-
1.

R414-54-3. Client Eligibility Requirements.
Speech-language pathology services are available to
Categorically Needy and Medically Needy individuals.

R414-54-4. Program Access Requirements.
A physician must refer clients to a speech-language
pathol ogist before any service may be provided.

R414-54-5. Service Coverage.

(1) Speech-language services for individuals or groups
with speech or language disorders or dysphagia include:
evaluative, diagnostic, screening, treatment, preventive, and
corrective processes. Only speech-language pathologists, or
speech-language pathology aides under supervision of speech-
language pathol ogists, may provide these services.

(2) All services must be related to a medica need.
Treatments for social, educational, and developmental needs,
while important to the individual, are not covered services.

(3) Only speech-language pathologists may bill for
reimbursable services.

KEY: medicaid
1994 26-1-5
Notice of Continuation March 31, 1999 28-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbur sement Palicy.

R414-307. Eligibility Deter mination and Redeter mination.
R414-307-1. Application.

(1) The Department adopts42 CFR 435.907 and 435.908,
1997 ed., which are incorporated by reference.

(2) Definitions:

Thedefinitionsin R414-1 and R414-301 apply to thisrule.

(3) The Department accepts any Department-approved
application form for Medicaid, UMAP, QMB, SLMB, or QI
assistance.

(@) If the applicants cannot write, they must make their
mark on the application form and have at least one witness to
the signature.

(b) The date of application is the day the signed
application form is received by the local office.

(c) If alegal guardian or power of attorney has been
appointed, or thereisapayeefor theindividual, the Department
shall make all forms and other documents in the name of both
the individual and the individual’s representative.

(d) If the Division of Child and Family Services (DCFS)
has custody of a child and the child is placed in foster care,
DCFS shall completethe application and forward it to the local
office.

(e) An authorized representative may apply for the client
if unusual circumstances or death prevent an individual from
appearing in person. The applicant must sign the application
formif possible.

(f) The Department shall reinstate a medical case without
requiring anew application if the case was closed in error. The
Department shall not require a new application if the case was
closed for failureto complete areview or comply with arequest
for verificationif the client complies before the effective date of
the case closure.

R414-307-2. Eligibility Decisions.
The Department adopts 42 CFR 435.911 and 435.912,
1997 ed., which are incorporated by reference.

R414-307-3. Eligibility Period.

The Department adopts 42 CFR 435.916 and 435.919,
1997 ed., which are incorporated by reference.

(1) The first month of digibility is the first month for
which assistance is approved.

(2) The last month of eligibility is the recertification
month.

(3) The Department requires recertification at least once
every 12 months.

(4) The Department may require recertification whenever
necessary to ensure continued eligibility.

(5) Clientsmust turnin completed recertification formsto
the Department by the first working day of the recertification
month.

(6) The Department shall issue notice of digibility by the
end of the recertification month, provided the client completes
the recertification process and is eligible for continued
assistance.

(7) For individuals selected for coverage under the
Qualifying Individuals program, eligibility extends through the

end of the calendar year if the individual continues to meet
digibility criteria

R414-307-4. Verification.

(1) The Department adopts 42 CFR 435.945, 435.948,
435.952, 435955, and 435.960, 1997 ed., which are
incorporated by reference.

(2) Applicants must verify al factors of eligibility in
accordance with the CFR sections listed above.

KEY: public assistance programs, eligibility
April 23,1999
Notice of Continuation February 6, 1998

26-18
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R432. Health, Health Systems| mprovement, Health Facility
Licensure.
R432-2. General Licensing Provisions.
R432-2-1. Legal Authority.
Thisruleis adopted pursuant to Title 26, Chapter 21.

R432-2-2. Purpose.

The purpose of this rule is to define the standards that
health carefacilities and agencies must follow in order to obtain
alicense. No person or governmental unit acting severaly or
jointly with any other person, or governmental unit shall
establish, conduct, or maintain a health facility in this state
without first obtaining alicense from the Department. Section
26-21-8.

R432-2-3. Exempt Facilities.
The provisions of Section 26-21-7 apply for exempt
facilities.

R432-2-4. Distinct Part.

Licensed health care facilities that wish to offer services
outside the scope of their license or services regulated by
another licensing rule, with the exception of federaly
recognized Swing Bed Units, shall submit for Department
review a program narrative defining the levels of serviceto be
offered and the specific patient population to be served. If the
program is determined to require a license, the facility must
meet the definition of a distinct part entity and all applicable
codes and standards and obtain a separate license.

R432-2-5. Requirementsfor a Satellite Service Operation.

(1) A"satelliteoperation” isaheath caretreatment service
that:

(a) isadministered by aparent facility within the scope of
the parent facility’s current license,

(b) isinalocation not contiguous with the parent facility,

(c) does not qualify for licensing under Section 26-21-2,
and

(d) isapproved by the Department for inclusion under the
parent facility’s license and identified as aremote service.

(2) A licensed health care facility that wishes to offer a
satelliteoperation shall submit for Department review aprogram
narrative and one set of construction drawings. The program
narrative shall define at least the following:

(a) location of the remote facility (street address);

(b) capacity of the remote facility;

(c) license category of the parent facility;

(d) serviceto be provided at the remote facility (must be
a service authorized under the parent facility license);

(e) ancillary administrative and support services to be
provided at the remote facility; and

(f) Uniform Building Code occupancy classification of the
remote facility physical structure.

(3) Upon receipt of the satellite service program narrative
and construction drawings, the Department shall make a
determination of theapplicablelicensing requirementsincluding
the need for licensing the service. The Department shall verify
at least the following items:

(@ Thereisonly asingle hedth care treatment service

provided at the remote site and that it falls within the scope of
the parent facility license;

(b) Theremotefacility physical structurecomplieswithall
construction codes appropriate for the service provided,;

(c) All necessary administrative and support services for
the specified treatment service are available, on a continuous
basis during the hours of operation, to insure the hedth, safety,
and welfare of the clients.

(4) If a facility qualifies as a single satellite service
treatment center the Department shall issue a separate license
identifying the facility as a "satellite service" of the licensed
parent facility. Thislicense shall be subject to al requirements
set forth in R432-2 of the Health Facility Rules.

(5) A parent facility that wishes to offer more than one
health care service at the same remote site shall either obtain a
satellite service license for each service offered as described
above or obtain a license for the remote complex as a free-
standing health care facility.

(6) A satellitefacility isnot permitted within the confines
of another licensed health care facility.

R432-2-6. Application.

(1) An applicant for a license shall file a Request for
Agency Action/License Application with the Utah Department
of Health on aform furnished by the Department.

(2) Each applicant shall comply with al zoning, fire,
safety, sanitation, building and licensing laws, regulations,
ordinances, and codes of the city and county in which the
facility or agency is located. The applicant shall obtain the
following clearances and submit them as part of the completed
application to the licensing agency:

(@ A certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes is required with initial and
renewal application, change of ownership, and at any time new
construction or substantial remodeling has occurred.

(b) A satisfactory Food Services Sanitation Clearance
report by a loca or state sanitarian is required for facilities
providing food service at initia application and upon achange
of ownership.

(c) Certificate of Occupancy from the local building
officia at initial application, change of location and at the time
of any new construction or substantial remodeling.

(3) The applicant shall submit the following:

(a) alist of all officers, membersof theboardsof directors,
trustees, stockholders, partners, or other persons who have a
greater than 25 percent interest in the facility;

(b) the name, address, percentage of stock, shares,
partnership, or other equity interest of each person; and

(c) alist, of al persons, of al hedth care facilitiesin the
state or other states in which they are officers, directors,
trustees, stockholders, partners, or in which they hold any
interest;

(4) The applicant shall provide the following written
assurances on al individuals listed in R432-2-6(3):

(@) None of the persons has been convicted of afelony;

(b) None of the persons has been found in violation of any
local, state, or federa law which arises from or is otherwise
related to the individua's relationship to a heath care facility;
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and

(c) None of the persons who has currently or within the
five years prior to the date of application had previous interest
in a licensed health care facility that has been any of the
following:

(i) subject of apatient care receivership action;

(ii) closed as aresult of a settlement agreement resulting
from a decertification action or alicense revocation;

(iii) involuntarily terminated from participation in either
Medicaid or Medicare programs; or

(iv) convicted of patient abuse, neglect or exploitation
where the facts of the case prove that the licensee failed to
provideadequate protection or servicesfor the personto prevent
such abuse.

R432-2-7. License Fee.

In accordancewith Subsection 26-21-5(1)(c), theapplicant
shall submit alicense fee with the completed application form.
A current fee schedule is available from the Bureau of Health
Facility Licensing upon request. Any late fees is assessed
according to the fee schedule.

R432-2-8. Additional Information.

The Department may require additional information or
review other documentsto determine compliancewithlicensing
rules. These include:

(1) architectural plans and a description of the functional
program.

(2) policies and procedures manuals.

(3) verification of individua licenses, registrations or
certification required by the Utah Department of Commerce.

(4) data reports including the submission of the annual
report at the Departments request.

(5) documentation that sufficient assets are available to
provide services: staff, utilities, food supplies, and laundry for
at least atwo month period of time.

R432-2-9. Initial License Issuance or Denial.

(1) The Department shall render a decision on an initial
license application within 60 days of receipt of a complete
application packet or within six months of the date the first
component of an application packet is received; provided, in
either case, a minimum of 45 days is dlowed for the initia
policy and procedure manual review.

(2) Upon verification of compliance with licensing
requirements the Department shall issue a provisional license.

(3) The Department shall issue awritten notice of agency
decision under the procedures for adjudicative proceedings
(R432-30) denying alicenseif the facility is not in compliance
with the applicable laws, rules, or regulations. The notice shall
state the reasons for denial.

(4) An applicant who isdenied licensing may reapply for
initia licensing as a new applicant and shall be required to
initiate anew request for agency action asdescribed in R432-2-
6.

(5) The Department shall assess an administrative fee on
all denied licenseapplications. Thisfeeshall besubtracted from
any fees submitted as part of the application packet and arefund
for the balance returned to the applicant.

R432-2-10. License Contentsand Provisions.

(1) Thelicense shall document the following:

(a) the name of the health facility,

(b) licensee,

(c) typeof facility,

(d) approved capacity,

(e) street address of the facility,

(f) issue and expiration date of license,

(g) varianceinformation, and

(h) license number.

(2) Thelicenseisnot assignable or transferable.

(3) Each license is the property of the Department. The
licensee shall return the license within five days following
closure of a health care facility or upon the request of the
Department.

(4) The licensee shall post the license on the licensed
premisesin aplace readily visible and accessible to the public.

R432-2-11. Expiration and Renewal.

(1) Each standard license shall expire at midnight, on the
last day of the month, 12 months from the anniversary date of
the date of the initial license unless the license is revoked or
extended under subsection (2) or (4) by the Department.

(2) If afacility isoperating under aconditiona licensefor
a period extending beyond the expiration date of the current
license, the Department shall establish a new expiration date.

(3) The licensee shall submit a Request for Agency
Action/License Application form, applicable fees, clearances,
and the annual report for the previous calendar year (if required
by the Department under R432-2-8) 15 days before the current
license expires.

(4) A license shall expire on the date specified on the
license unless the licensee requests and is granted an extension
from the Department.

(5) The Department shall renew a standard license upon
verification that thelicensee and facility arein compliance with
al applicable license rules.

(6) Facilities no longer providing patient care or client
services may not have their license renewed.

R432-2-12. New License Required.

(1) A prospective licensee shall submit a Request for
Agency Action/License Application, fees, and required
documentation for anew license at least 30 days before any of
the following proposed or anticipated changes occur:

(a) occupancy of anew or replacement facility.

(b) change of ownership.

(2) Before the Department may issue a new license, the
prospective licensee shall provide documentation that:

(@) al patient care records, personnel records, staffing
schedules, quality assurance committee minutes, in-service
program records, and other documents required by applicable
rules remain in the facility and have been transferred to the
custody of the new licensee.

(b) the existing policy and procedures manual or a new
manual has been approved by the Department and adopted by
the facility governing body before change of ownership occurs.

(c) new contracts for professional or other services not
provided directly by the facility have been secured.
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(d) new transfer agreements have been drafted and signed.

(e) written documentation exists of clear ownership or
lease of the facility by the new owner.

(3) Upon sale or other transfer of ownership, the licensee
shall providethe new owner with awritten accounting, prepared
by an independent certified public accountant, of all patient
funds being transferred, and obtain a written receipt for those
funds from the new owner.

(49) A prospective licensee is responsible for all
uncorrected rule violations and deficiencies including any
current plan of correction submitted by the previous licensee
unlessarevised plan of correction, approved by the Department,
is submitted by the prospective licensee before the change of
ownership becomes effective.

(5) If alicenseis issued to the new owner the previous
licensee shall return his license to the Department within five
days of the new owners receipt of the license.

(6) Uponverificationthat thefacility isin compliancewith
all applicable licensing rules, the Department shall issue anew
license effective the date compliance is determined as required
by R432-2-9.

R432-2-13. Changein Licensing Status.

(1) A licensee shall submit a Request for Agency
Action/License Application to amend or modify the license
status at least 30 days before any of the following proposed or
anticipated changes:

(@) increase or decrease of licensed capacity.

(b) changein name of facility.

(c) changein license category.

(d) change of license classification.

(e) changein administrator.

(2) An increase of licensed capacity may incur an
additional license fee if the increase exceeds the maximum
number of units in the fee category division of the existing
license. This fee shall be the difference in license fee for the
existing and proposed capacity according to the license fee
schedule.

(3) Upon verification that the licensee and facility arein
compliance with all applicable licensing rules, the Department
shall issue an amended or modified license effective the date
that the Department determines that the licensee is in
compliance.

R432-2-14. Facility Ceases Operation.

(1) A licensee that voluntarily ceases operation shall
compl ete the following:

(@) notify the Department and the patients or their next of
kin at least 30 days before the effective date of closure.

(b) make provision for the safe keeping of records.

() return all patients’ monies and valuables at the time of
discharge.

(d) Thelicensee must return thelicenseto the Department
within five days after the facility ceases operation.

(2) If the Department revokes a facility's license or if it
issues an emergency closure order, the licensee shall document
for Department review the following:

(a) thelocation and date of discharge for all residents,

(b) the date that notice was provided to all residents and

responsi blepartiesto ensurean orderly dischargeand assistance
with placement; and

(c) the date and time that the facility complied with the
closure order.

R432-2-15. Provisional License.

(1) A provisiond licenseisaninitial licenseissued to an
applicant for a probationary period of six months.

(a) Ingranting aprovisiona license, the Department shall
determine that the facility has the potential to provide services
and be in full compliance with licensing rules during the six
month period.

(b) A provisiona license is nonrenewable. The
Department may issue a provisional license for no longer than
six months. It may issue no more than one provisiona license
to any hedlth facility in any 12-month period.

(2) If the licensee fails to meet terms and conditions of
licensing before the expiration date of the provisional license,
the license shall automatically expire.

R432-2-16. Conditional License.

(1) A conditional licenseisaremedial licenseissued to a
licensee found to have:

(@) aClass| violation or aClass |1 violation that remains
uncorrected after the specified time for correction;

(b) more than three cited repeat Class | or Il violations
from the previous year; or

(c) failsto fully comply with administrative requirements
for licensing.

(2) A standard license is revoked by the issuance of a
conditional license.

(3) The Department may not issue a conditional license
after the expiration of aprovisional license.

(4) Ingranting aconditional license, the Department shall
be assured that the lack of full compliance does not harm the
hedlth, safety, and welfare of the patients.

(5) The Department shall establish the period of time for
the conditional license based on an assessment of the nature of
the existing violations and facts available at the time of the
decision.

(6) The Department shall set conditions whereby the
licensee must comply with an accepted plan of correction.

(7) If the licensee fails to meet the conditions before the
expiration date of the conditional license, the license shall
automatically expire.

R432-2-17. Standard License.

A standard license is alicense issued to alicenseeiif:

(1) the licensee meets the conditions attached to a
provisiona or conditional license;

(2) thelicensee correctsthe identified rule violations; or

(3) when the facility assures the Department that it
complies with R432-2-11 to R432-2-12.

R432-2-18. Variances.

(1) A hedth facility may submit a request for agency
action to obtain a variance from state rules at any time.

(a) An applicant requesting avariance shal fileaRequest
for Agency Action/Variance Application with the Utah



UAC (Asof May 1, 1999) Printed: July 27, 1999 Page 52

Department of Health on forms furnished by the Department.

(b) The Department may require additional information
from the facility before acting on the request.

(c) The Department shall act upon each request for
variance in writing within 60 days of receipt of a completed
request.

(2) If the Department grantsavariance, it shall amend the
licensein writing to indicate that the facility has been granted a
variance. The variance may be renewable or non-renewable.
The licensee shall maintain a copy of the approved variance on
filein the facility and make the copy available to al interested
parties upon request.

(a) The Department shall filetherequest and variancewith
the license application.

(b) The terms of a requested variance may be modified
upon agreement between the Department and the facility.

(¢) TheDepartment may impose conditionsonthegranting
of avarianceasit determines necessary to protect the health and
safety of the residents or patients.

(d) The Department may limit theduration of any variance.

(3) The Department shall issue awritten notice of agency
decision denying a variance upon determination that the
varianceis not justified.

(4) The Department may revoke avarianceif:

(@ The variance adversely affects the health, safety, or
welfare of the residents.

(b) Thefacility failsto comply with the conditions of the
variance as granted.

(c) Thelicensee notifies the Department in writing that it
wishes to relinquish the variance and be subject to the rule
previously varied.

(d) Thereisachangein the statute, regulations or rules.

KEY: health facilities

April 21, 1999 26-21-9
Notice of Continuation January 11, 1999 26-21-11
26-21-12

26-21-13
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R432. Health, Health Systems| mprovement, Health Facility
Licensure.
R432-100. General Hospital Standards.
R432-100-1. Legal Authority.
Thisruleis adopted pursuant to Title 26, Chapter 21.

R432-100-2. Purpose.

The purpose of thisruleisto promote the public health and
welfare through establishment and enforcement of thelicensure
standards. The rule sets standards for the construction and
operation of a general hospital. The standards of patient care
apply to inpatient, outpatient, and satellite services.

R432-100-3. Construction, Facilities, and Equipment
Standards.
Hospitals shall be constructed and maintained in

accordance with R432-4-1 through R432-4-24.

R432-100-4. Hospital Swing-Bed and Transitional Care
Units.

Hospitals with designated swing bed units or transitional
care units shall comply with this section.

(1) In addition to R432-100, designated hospital swing
beds shall comply with the following sections of R432-150,
Nursing Care Fecility Rules: 150-4, 150-5, 150-11 through
150-17, 150-20, 150-22, and 150-24.

(2) Transitional Care Units shall be licensed as Nursing
Care Facilities under a separate licensing category and shall
conformto therequirementsof R432-150, Nursing CareFacility
Rules.

R432-100-5. Governing Body.

(1) Each licensed hospital shall have a governing body
hereinafter called the board.

(2) Theboard shall be legally responsible for the conduct
of the hospita. The board is also responsible for the
appointment of the medical staff.

(3) The board shall be organized in accordance with the
Articles of Incorporation or Bylaws.

(@) TheArticles or Bylaws shall specify:

(i) thedutiesand responsibilities of the board;

(ii) the method for election or appointment to the board;

(iii) the size of the board;

(iv) theterms of office of the board;

(v) the methods for remova of board members and
officers;

(vi) the dutiesand responsihilities of the officers and any
standing committees;

(vii) the numbers or percentages of members that
constitute a quorum for board meetings;

(viii) the board's functional organization, including any
standing committees;

(ix) towhomresponsibility for operation and maintenance
of the hospital, including evauation of hospital practices, may
be delegated;

(x) the methods established by the board for holding such
individuals responsible;

(xi) the mechanism for forma approval of the
organization, bylaws, rules of the medica staff and hospital

departments; and

(xii) the frequency of meetings.

(4) The board shall meet not lessthan quarterly, and shall
keep written minutes of meetings and actions, and distribute
copies to members of the board.

(5) The board shall employ acompetent executive officer
or administrator and vest this person with authority and
responsibility for carrying out board policies. The
administrator’s qualifications, responsibilities, authority, and
accountability shall be defined in writing.

(6) The board, through its officers, committees, medical
and other staff, shall:

(a) develop and implement along range plan;

(b) appoint members of the medical staff and delineate
their clinical privileges;

(c) approve organization, bylaws, and rules of medical
staff and hospital departments; and

(d) maintain alist of the scope and nature of all contracted
services.

R432-100-6. Administrator.

(1) The administrator shall establish and maintain an
organizational structurefor the hospital indicating the authority
and responsibility of various positions, departments, and
services within the hospital.

(2) The administrator shall designate in writing a person
to act in the administrator’s absence.

(3) The administrator shall be the direct representative of
the board in the management of the hospital.

(4) Theadministrator shall function asliaison betweenthe
board, the medical staff, the nursing staff, and departments of
the hospital.

(5) The administrator shall advise the board in the
formulation of hospital policies and procedures. The
administrator shall review and revisepoliciesand proceduresto
reflect current hospital practice.

(6) The administrator is responsible to see that hospital
policies and procedures are implemented and followed.

(7) Theadministrator shall maintain awritten record of all
business transactions and patient services rendered in the
hospital and submit reports as requested to the board.

(8) Patient bhilling practices shall comply with the
requirements of 26-21-20 UCA.

(9) The administrator shall appoint amember of the staff
to oversee compliance with the requirements of the Utah
Anatomical Gift Act.

R432-100-7. Medical and Professional Staff.

(1) Each hospital shall have an organized medical and
professional staff that operates under bylaws approved by the
board.

(2) Themedical and professional staff shall advise and be
accountable to the board for the quality of medical care
provided to patients.

(3) Themedical and professional staff must adopt bylaws
and policies and procedures to establish and maintain a
qualified medical and professiona staff including current
licensure, relevant training and experience, and competency to
perform the privileges requested. The bylaws shall address:
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(a) the appointment and re-appointment process;

(b) the necessary qualifications for membership;

(c) the delineation of privileges;

(d) the participation and documentation of continuing
education; and

(e) afair hearing and appeals process.

(4) Themedical careof al personsadmitted to the hospital
shall be under the supervision and direction of afully qualified
physician who islicensed by the state.

(5) An applicant for staff membership and privileges may
not be denied solely on the ground that the applicant is a
licensed podiatrist or licensed psychol ogist rather than licensed
to practice medicine under the Utah Medical Practice Act or the
Utah Osteopathic Medical Licensing Act.

(6) Membership and privileges may not be denied on any
ground that is otherwise prohibited by law.

(7) Each applicant for medical and professiona staff
membership must be oriented to the bylaws and must agreein
writing to abide by all conditions.

(8) The medical and professiona staff shall review each
applicant and grant privilegesbased on the scope of their license
and abilities.

(9) The medicad and professiona staff shal review
appointments and re-appointments to the medica and
professional staff at least every two years.

R432-100-8. Personnel M anagement Service.

(1) The personne management system is organized to
ensure personnel are competent to perform their respective
duties, services, and functions.

(2) There shal be written policies, procedures, and
performance standards that include:

(a) job descriptions for each position or employee;

(b) periodic employee performance evaluations;

(c) employee hedth screening, including Tuberculosis
testing in accordance with R386-702, The Communicable
Disease Rule;

(d) policies to ensure that al employees receive unit
specific training;

(e) policies to ensure that al hospital direct care staff
receive continued competency training in current patient care
practices,

(f) policiestoensurethat all hospital direct care staff have
current cardiopulmonary resuscitation certification; and

(g) policies to ensure that OSHA regulations regarding
Blood Borne Pathogens are implemented and followed.

(3) All personnel shall be registered, certified or licensed
as required by the Utah Department of Commerce within 45
days of employment.

(4) A copy of the current certificate, licenseor registration
shall be available for Department review.

(5) All direct care and housekeeping staff shall receive
annua documented inservice training in the requirements for
reporting abuse, neglect, or exploitation of children or adults.

(6) Volunteersmay beutilized in the daily activities of the
hospital, but shall not be included in the hospital staffing plan
in lieu of hospital employees.

(a) Volunteersshall be screened and supervised according
to hospital policy.

(b) Volunteers shal be familiar with hospital volunteer
policies, including patient rights and hospital emergency
procedures.

(7) If the hospital participatesin a professional graduate
education program, there shall be policies and procedures
specifying the patient care responsibilities and supervision of
the graduate education program participants.

R432-100-9. Quality Improvement Plan.

(1) The Board shall ensure that there is a well-defined
quality improvement plan designed to improve patient care.

(2) Theplanshall beconsistent with thedelivery of patient
care.

(3) The plan shall be implemented and include a system
for the collection of indicator data.

(@) The plan shall include an incident reporting system to
identify problems, concerns, and opportunitiesfor improvement
of patient care.

(b) Incident reports shall be available for Department
review.

(c) A systemshall beimplemented for assessing identified
problems, concerns, and opportunities for improvement.

(4) The plan shall implement actions that are designed to
eiminate identified problems and improve patient care.

(5) Each hospital shall maintain a quality improvement
committee. Thequality improvement committee shall keep and
make available for Department review written minutes
documenting corrective actions and results.

(6) The quaity improvement committee shall report
findingsand concernsat | east quarterly to the board, the medical
staff, and the administrator.

(7) Infection reporting shall be integrated into the quality
improvement plan, and shall be reported to the Department in
accordance with R386-702 Communicabl e Diseases.

R432-100-10. Infection Control.

Each hospital must implement a hospital-wide infection
control program.

(1) Theinfection control programshall includeat |east the
following:

(a) definitions of nosocomial infections;

(b) asystem for reporting, evaluating, and investigating
infections;

() review and evaluation of aseptic, isolation, and
sanitation techniques,

(d) methods for isolation in relation to the medical
condition involved;

(e) preventive, surveillance, and control procedures;

(f) laboratory services,

(g) an employee hedlth program;

(h) orientation of al new employees; and

(i) documented in-service education for al departments
and services relative to infection control.

(2) Infection control reporting data shall be incorporated
into the hospita quality improvement process.

(3) There shall be written infection control policies and
proceduresfor each area of the hospital, including requirements
dictated by the physical layout, personnel and equipment
involved.
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(4) There shall be written policies for the selection,
storage, handling, use, and disposition of disposableor reusable
items. Single-use items may be reused according to hospital
policy.

(@) Reusable items shall have specific policies and
procedures for each type of reuse item.

(b) Reuse data shall be incorporated into the quality
improvement process.

(c) Reuse data shall be incorporated in the hospital
infection control identification and reporting process.

R432-100-11. Patient Rights.

(1) The facility shall inform each patient at the time of
admission of patient rights and support the exercise of the
patient’s right to the following:

(a) toaccessall medical records, and to purchase at a cost
not to exceed the community standard, photocopies of his
record;

(b) to befully informed of his medical health statusin a
language he can understand;

(c) to reasonable accessto care;

(d) to refuse treatment;

(e) to formulate an advanced directive in accordance with
the Persona Choice and Living Will Act, UCA 75-2-1102 ;

(f) to uniform, considerate and respectful care;

(9) toparticipatein decision makinginvolved in managing
his health care with his physician, or to have a designated
representative involved;

(h) to express complaints regarding the care received and
to have those complaints resolved when possible;

(i) to refuse to participate in experimental treatment or
research;

() tobeexamined and treated in surroundings designed to
give visual and auditory privacy; and

(k) to be free from mental and physical abuse, and to be
free from chemical and (except in emergencies) physical
restraints except as authorized in writing by a licensed
practitioner for a specified and limited period of time or when
necessary to protect the patient frominjury to himself or others.

(2) The hospital shal establish a policy and inform
patients and legal representatives regarding the withholding of
resuscitative services and the forgoing or withdrawing of life
sustaining treatment and care at theend of life. Thispolicy shall
be consistent with state law.

R432-100-12. Nursing Care Services.

(1) Thereshall be an organized nursing department that is
integrated with other departments and services.

(@) The chief nursing officer of the nursing department
shall be aregistered nurse with demonstrated ability in nursing
practice and administration.

(b) Nursing policiesand procedures, nursing standards of
patient care, and standards of nursing practice shall be approved
by the chief nursing officer.

(c) A registered nurse shall be designated and authorized
to act in the chief nursing officer's absence.

(d) Nursing tasks may be delegated pursuant to R156-31-
603, Delegation of Nursing Tasks.

(2) Qualified registered nursesshall beonduty at all times

to give patients nursing care that requires the judgment and
specia skills of a registered nurse. The nursing department
shall develop and maintain a system for determining staffing
requirements for nursing care on the basis of demonstrated
patient need, intervention priority for care, patient load, and
acuity levels.

(3) Nursing care shall be documented for each patient
from admission through discharge.

(@) A registered nurse shall be responsible to document
each patient’s nursing care and coordinate the provision of
interdisciplinary care.

(b) Nursing care documentation shal include the
assessments of patient’s needs, clinical diagnoses, intervention
identified to meet the patient’s needs, nursing care provided and
the pati ents response, the outcome of the care provided, and the
ability of the patient, family, or designated caregiver in
managing the continued care after discharge.

(c) Patients shall receive prior to discharge written
instructions for any follow-up care or treatment.

R432-100-13. Critical Care Unit.

(1) Hospitalsthat provide critical care units shall comply
with the requirements of R432-100-13. Medical direction for
the unit(s) shall be according to the scope of services provided
as delineated in hospital policy and approved by the board.

(2) Critical careunit nursingdirection shall be provided by
a designated, qualified registered nurse manager who has
relevant education, training and experiencein critical care. The
supervising nurse shall coordinate the care provided by all
nursing service personnel in the critical care unit. The
registered nurse manager shall have administrative
responsibility for thecritical care unit, assuring that aregistered
nursewho has advanced life support certification is on duty and
in theunit at all times.

(3) Each critical careunit shall be designed and equipped
to facilitate the safe and effective care of the patient population
served. Equipment and supplies shall beavailabletotheunit as
determined by hospital policy in accordance with the needs of
the patients.

(4) Anemergency cart must bereadily availableto the unit
and contain appropriate drugs and equipment according to
hospital policy. The cart, or the cart locking mechanism, must
be checked every shift and after each useto assurethat al items
required for immediate patient care are in place in the cart and
in usable condition.

(5) The following support services shall be immediately
availableto the critical care unit on a24-hour basis:

(a) blood bank or supply;

(b) clinical laboratory; and

(c) radiology services.

(6) If the hospital provides dialysis services, the didysis
services shall comply with R432-650 End Stage Renal Disease
Facility Rules, sections R432-650-8, Required Staffing; and
R432-650-13, Water Quality.

R432-100-14. Surgical Services.

(1) Surgica services provided by the hospital shall be
integrated with other departments or services of the hospital.
The relationship, objective, and scope of all surgical services
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shall be specified in writing.

(@ Administrative direction of surgical services shall be
provided by a person appointed and authorized by the
administrator.

(b) Medical direction of surgical servicesshall beprovided
by a member of the medical staff.

(©) Qualified registered nurses shal supervise the
provision of surgical nursing care.

(d) The operating room suites shall be directed and
supervised by aqualified registered nurse. The supervisor shall
have authority and responsibility for:

(i) assuring that the planned procedure iswithin the scope
of privileges granted to the physician.

(ii) maintaining the operating room register; and

(iii) other administrative functions, including serving on
patient care committees.

(e) The hospital shall establish apolicy governing the use
of obstetrical delivery and operating rooms to ensure that any
patient with parturition imminent, or with an obstetrical
emergency requiringimmediatemedical interventionto preserve
the health and life of the mother or her infant, is given priority
over other obstetrical and non-emergent surgical procedures.

(f) Qualified surgical assistants shall be used asneeded in
operations in accordance with hospital by-laws.

(g) Surgical techniciansand licensed practical nurses may
serveasscrub nursesunder thedirect supervision of aregistered
nurse, but may not function as circulation nurses in the
operating rooms, unless the scrub nurse is aregistered nurse.

(h) Outpatient surgica patients shall not be routinely
admitted to the hospital as inpatients. A systematic review
process shall evaluate patients who require hospitalization after
outpatient surgery.

(2) A safe operating room environment shall be
established, controlled and consistently monitored.

(@ Surgical equipment including suction facilities and
instrumentsin good repair shall be provided to assure safe and
aseptic treatment of all surgical cases.

(b) Traffic in and out of the operating room shall be
controlled. There shall be no through traffic.

(c) There shall be a scavenging system for evacuation of
anesthetic waste gases.

(d) The following equipment shall be available to the
operating suite:

() acal-insystem;

(ii) acardiac monitor;

(iii) aventilation support system;

(iv) adefibrillator;

(v) an aspirator; and

(vi) equipment for cardiopulmonary resuscitation.

(3) The administration of anesthetics shall conform to the
requirements of Anesthesia Services, R432-100-15.

(4) Removal of surgical specimensshall conformwith the
requirements of Laboratory and Pathol ogy Services, R432-100-
22,

R432-100-15. Anesthesia Services.

(1) There shall be facilities and equipment for the
administration of anesthesiacommensuratewith theclinical and
surgical procedures planned for theinstitution. Anesthesiacare

shdll be available on a 24-hour basis.

(a) Administrativedirection of anesthesiaservicesshall be
provided by a person appointed and authorized by the hospital
administrator.

(b) Medica direction of anesthesia services shall be
provided by a member of the medical staff.

(c) Anesthesiacare shall be provided by anesthesiol ogists,
other quaified physicians, dentists, oral surgeons, or Certified
Registered Nurse Anesthetists who are members of the medical
staff within the scope of their practice and license.

(i) A qualified physician, dentist or oral surgeon shall have
documented training that includes the equivalent of 40 days
preceptorship with an anesthesiologist and shall be able to
perform at least the following:

(A) procedures commonly used to render the patient
insensible to pain during the performance of surgicd,
obstetrical, and other pain producing clinical procedures;

(B) life support functions during the administration of
anesthesia, including induction and intubation procedures; and

© provide pre-anesthesia and post-anesthesia
management of the patient.

(i) The responsibilities and privileges of the person
admini stering anesthesiashall be clearly defined by the medical
staff.

(iii) Both the patient and the operating surgeon shall be
informed prior to surgery of who will be administering
anesthesia

(iv) Medicaid certified hospitals shall comply with the
requirements of 42 CFR 482.52(a), Subpart D, Anesthesia
Services.

(2) The use of flammable anesthetic agentsfor anesthesia
or for the pre-operative preparation of the surgica field is
prohibited.

(3) Theanesthetic equipment shall beinspected and tested
by the person administering anesthesiabeforeusein accordance
with hospital policy.

R432-100-16. Emergency Care Service.

(1) Each hospital shall evaluate and classify itself to
indicate its capability in providing emergency care.

(a) Level | offerscomprehensive emergency care 24 hours
a day in-house, with at least one physician experienced in
emergency care on staff in the emergency carearea. Thereshall
be in-hospital support by members of the medical staff for at
least medical, surgical, orthopedic, obstetric, pediatric, and
anesthesia services. Speciadty consultation shall be available
within 30 minutes, or two-way voice communication is
available for theinitial consultation.

(b) Leve Il offersemergency care 24 hours aday, with at
least one physician experienced in emergency care on duty in
the emergency care area, and with speciaty consultation
available within 30 minutes by members of the medical staff.

(c) Levd Il offersemergency care 24 hoursaday, with at
least one physician available to the emergency care areawithin
approximately 30 minutes through a medical staff call roster.
Specidty consultation shall be available by request of the
attending medical staff member by transfer to alevel | or level
I hospital where care can be provided.

(d) Level IV offers emergency first aid treatment to
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patients, staff, and visitors; and to personswho may be unaware
of, or unable to immediately reach servicesin other facilities.

(2) The emergency service shall be organized and staffed
by qualified individuals based on the defined capability of the
hospital.

(a) Administrativedirection of emergency servicesshall be
provided by an individua appointed and authorized by the
hospital administrator.

(b) Medical direction of emergency services shall be
defined inwriting and provided by one or more members of the
medical staff. The medical staff shall provide back-up and on-
cal coverage for emergency services and as needed for
emergency speciality services.

(c) Theevauation and treatment of a patient who presents
himself or is brought to the emergency care area shal be the
responsibility of alicensed practitioner.

(d) Thepriority by which persons seeking emergency care
are seen by aphysician may be determined by trained personnel
using guidelinesestablished by theemergency roomdirector and
approved by the medical staff.

(e) Rostersdesignating medical staff members on duty or
on call for primary coverage and specialty consultation shall be
posted in the emergency care area.

(f) A designated registered nurse who is quaified by
relevant training, experience, and current competence in
emergency care shall supervisethe care provided by all nursing
service personnel in the department.

(i) The number of nursing service personnel shall be
sufficient for the types and volume of patients served.

(i) Leve | and Il emergency departments shall have at
|east one registered nurse with Advanced Cardiac Life Support
certification, and sufficient number of other nursing staff
assigned and on duty within the emergency care area.

(iii) The emergency nurse supervisor shall participate in
internal committee activities concerned with the emergency
service.

(g) The emergency service shall be integrated with other
departments in the hospital.

(i) Clinical laboratory services with the capability of
performing al routine studies and standard analyses of blood,
uring, and other body fluids shall be available. A supply of
blood shall be available at al times.

(ii) Diagnostic radiology services shall be available at all
times.

(h) The duties and responsibilities of all personnel,
including physicians and nurses, providing care within the
emergency service area shall be defined in writing.

(3) Each hospita shall define its scope of emergency
services in writing and implement a plan for emergency care,
based on community need and on the capability of the hospital.

(a) Each hospital shall comply with federal anti-dumping
regulations as defined in CFR 489.20 and 489.24.

(b) The role of the emergency service in the hospital’s
disaster plans shall be defined.

(c) Each hospital must have acommunication system that
permits instant contact with law enforcement agencies, rescue
sgquads, ambulance services, and other emergency services
within the community.

(d) Emergency department policies and protocols shall

address the care, security, and control of prisoners or people to
be detained for police or protective custody.

(e) Emergency department policies and protocols shall
address the provision of care to an unemancipated minor not
accompanied by parent or guardian, or to an unaccompanied
unconscious patient.

(f) Emergency department policies and procedures shall
address the evauation and handling of alleged or suspected
child or adult abuse cases. Criteria shall be developed to alert
emergency department and service personnel to possible child
or adult abuse. The criteriashall address:

(i) suspected physical assault;

(ii) suspected rape or sexual molestation;

(iii) suspected domestic abuse of elders, spouses, partners
and children;

(iv) the collection, retention, and safeguarding of
specimens, photographs, and other evidentiary materials; and

(v) visua and auditory privacy during examination and
consultation of patients.

(9) A list shal be available in the emergency department
of private and public community agencies and resources that
provide, arrange, evaluate and care for the victims of abuse.

(h) Emergency department policies and procedures shall
address the handling of hazardous materials and contaminated
patients.

(i) Emergency department policies and procedures shall
address the reporting of persons dead-on-arrival to the proper
authorities including the legal requirements for the collection
and preservation of evidence.

(4) Thehospita shall in atimely manner make reasonable
effort to contact the guardian, parents, or next of kin of any
unaccompanied minor, or any unaccompanied uNconscious
patient admitted to the emergency department.

R432-100-17. Perinatal Services.

(1) Each hospital shall comply with the requirements of
this section.

(@) Administrative direction of perinatal services shall be
provided by a person appointed and authorized by the hospital
administrator.

(b) Medical direction for perinatal services shall be
provided by a qualified member of the medical staff.

(c) Each hospital shall establish and implement security
protocols for perinatal patients.

(d) A quaified registered nurse shall be immediately
available.

(2) The perinatal department shall include facilities and
equipment for labor and delivery, nursery, postpartum, and
optiona birthing rooms.

(a) Perinatal areas shall be located and arranged to avoid
non-related traffic to and from other areas.

(b) The hospita shall isolate patients with infections or
other communicableconditions. Theuseof maternity roomsfor
patients other than maternity patients shall be restricted
according to hospital policy.

(3) Each hospital shall have accessto at least one surgical
suite for operative delivery.

(@ Equipment and supplies shall be maintained for the
mother and newborn, including:
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(i) furnishings suitable for labor, birth, and recovery;

(ii) oxygen with flow meters and masks or equivalent;

(iii) mechanica suction and bulb suction immediately
available;

(iv) resuscitation equipment;

(v) emergency medications, intravenousfluids, and related
supplies and equipment;

(vi) adeviceto assessfeta heart rate;

(vii) equipment to monitor and maintai n the optimum body
temperature of the newborn;

(viii) aclock capable of showing seconds;

(ix) an adjustable examination light; and

(x) awarming unit with temperature controls that comply
with Underwriters' Laboratoriesrequirements. Theunit must be
capable of administering oxygen and suctioning.

(b) The hospital shall maintain a delivery room record
keeping system for cross referencing information with other
departments.

(4) If birthing rooms are provided, they shall be equipped
in accordance with 100-17(3(a).

(5) Each hospital shall comply with the following
provisions:

(@ No attempt shall be made to delay the imminent,
normal birth of achild.

(b) A prophylactic solution approved by the Department
of Health shall beinstilled in the eyes of theinfant within three
hours of birth in accordance with R386-702-9.

(c) Metabolic screening shall be performed in accordance
with State Health Laboratory rules developed pursuant to
Section 26-10-6.

(6) Each hospital shall designate its capability to provide
nursery care in accordance with the following levels of nursery
care as described in the Guidelines for Perinatal Care, Fourth
Edition and The Guidelines for Construction and Equipment of
Hospital and Medica Facilities, 1992 - 1993 Edition.

(@) Level | Basic: Full Term or Well Baby Nursery;

(b) Level Il Speciaty: Continuous Care Nursery;

(c) Level Il Sub-specialty: Newborn Intensive Care
Nursery.

(7) The nursery area shal provide each infant with
separate equipment and supplies for bathing, dressing, and
handling.

(@ There shall be equipment and suppliesin or near the
nursery that include:

(i) anindividual bassinet for each infant;

(i) accurate scales; and

(iii) areliablewall thermometer.

(b) Temperatures between 70-80 degrees F. shall be
maintained in the nursery.

(¢) Thereshal beanindividua thermometer, or onewith
disposable tips, for each infant.

(d) A supply of medication shall beimmediately available
for emergencies.

(e) The following equipment and supplies shal be
available:

(i) a covered soiled-diaper container with removable
lining;

(ii) alinen hamper with removable bag for soiled linen
other than diapers;

(iii) awarming unit with temperature controlsthat comply
with Underwriters' Laboratories requirements;

(iv) oxygen, oxygen equipment, and suction equipment;
and

(v) an oxygen concentration monitoring device.

(f) Infant formula storage space shall be available that
conforms to the manufacturer’s recommendations.

(g) Only single-use hottles shall be used for newborn
feeding.

(8) A suspect nursery or isolation area shall be available.
Equipment and supplies shall be provided for theisolation area.

(a) Isolation facilities shall be used for any infant who:

(i) has acommunicable disease;

(i) is delivered of an ill mother infected with a
communicable disease;

(i) isreadmitted after discharge from a hospital; or

(iv) isdelivered outside the hospital.

(b) There shall be separate hand washing facilitiesfor the
isolation area.

R432-100-18. Pediatric Services.

(1) If the hospital provides pediatric services, those
servicesshall be under the direction of amember of the medical
staff who is experienced in pediatrics and whose functions and
scope of responsibility are defined by the medical staff.

(a) A pediatrics qualified registered nurse must supervise
nursing care and must supervise the documentation of the
implementation of pediatric patient care on an interdisciplinary
plan of care.

(b) If thehospital providesapediatric unit, it shall havean
interdisciplinary committee responsiblefor policy development
and review of practice within the unit. This committee must
include representatives from administration, the medical and
nursing staff, and rehabilitative support staff.

() Hospitals admitting pediatric patients shall have
written policies and procedures specifying the criteria for
admission to thehospital and conditionsrequiring transfer when
indicated. These policies and procedures shall be based upon
the resources available at the hospital, specificaly, in terms of
personnel, space, equipment, and supplies.

(d) The hospital shall assess al pediatric patients for
maturity and development. Information obtained from the
maturity and devel opment assessment must beincorporated into
the plan of care.

(e) The hospital shall establish and implement security
protocols for pediatric patients.

(f) The hospital shall provide a safe area for diversional
play activities.

(2) Hospitals admitting pediatric patients shall have
equipment and suppliesin accordance with the hospital’s scope
of pediatric services.

(3) The hospital shall have written guidelines for the
placement or room assignment of pediatric patientsaccording to
patient acuity under usual, specific, or unusual conditionswithin
the hospital. The guidelines shall address the use of cribs,
bassinets, or beds; including the proper use of restraints, bed
rails, and other safety devices.

(@) The hospital shall place infant patientsin beds where
frequent observation is possible.
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(b) Pediatric patients other than infants shall be placed in
beds to allow frequent observation according to each patient’'s
assessed care needs.

(4) Personnd working with pediatric patients shall have
specific training and experience relating to the care of pediatric
patients.

(5) Orientation and inservice training for pediatric care
staff shall include pediatric specific training on drugs and
toxicology, intravenous therapy, pediatric emergency
procedures, infant and child nutrition, the emotional needs and
behavioral management of hospitalized children, child abuse
and neglect, and other topics according to the needs of the
pediatric patients.

R432-100-19. Respiratory Care Services.

(1) Administrative direction of respiratory care services
shall be provided by a person authorized by the hospital
administrator.

(2) Therespiratory care service shall be under the medical
direction of a member of the medica staff who has the
responsibility and authority for the overal direction of
respiratory care services.

(@ When the scope of services warrants, respiratory care
services shall be supervised by a technical director who is
registered or certified by the National Board For Respiratory
Therapy, Inc., or has the equivalent education, training, and
experience.

(b) The technical director shall inform physicians about
the use and potential hazards in the use of any respiratory care
equipment.

(3) Respiratory care services shall be provided to patients
in accordance with a written prescription of the responsible
licensed practitioner which specifies the type, frequency, and
duration of the treatment; and when appropriate, the type and
dose of medication, the type of diluent, and the oxygen
concentration.

(@ The hospital must have equipment to perform any
pulmonary function study or blood-gasanalysisprovided by the
hospital.

(b) Resuscitation, ventilatory, and oxygenation support
equipment shall beavailablein accordance with the needsof the
patient population served.

R432-100-20. Rehabilitation Therapy Services.

(1) If rehabilitation therapy services are provided by the
hospital, the services may include physical therapy, speech
therapy, and occupational therapy.

(@) Rehabilitation therapy services shall be directed by a
qualified, licensed provider who shall have clinica
responsibility for the specific therapy service.

(b) Patient services performed by support personnel, shall
be commensurate with each person’s documented training and
experience.

(c) Rehahilitation therapy services may be initiated by a
member of the medical staff or by a licensed rehabilitation
therapist.

(i) A physician’swritten request for services must include
reference to the diagnosis or problems for which treatment is
planned, and any contraindications.

(ii) The patient’s physician shall retain responsibility for
the specific medical problem or condition for which thereferral
was made.

(2) Rehabilitation therapy services provided to the patient
shall include evaluation of the patient, establishment of goals,
development of a plan of treatment, regular and frequent
assessment, maintenance of treatment and progressrecords, and
periodic assessment of the quality and appropriateness of the
care provided.

R432-100-21. Radiology Services.

(1) Each hospital shall provide an organized radiology
department offering services that are in accordance with the
needs and size of the institution.

(@) Administrative direction of radiology servicesshall be
provided by a person appointed and authorized by the hospital
administrator.

(b) Medical direction of the department shall be provided
by a member of the medical staff.

(i) If aradiologist is not the medical director of the
radiology services, the services of aradiologist shall beretained
on apart-time basis.

(ii) If aradiologist provides services on less than afull-
time basis, the time commitment shall allow the radiologist to
compl ete the necessary functionsto meet theradiol ogical needs
of the patients and the medical staff.

(c) Theradiologist isresponsible to:

(i) maintain a quality control program that minimizes
unnecessary duplication of radiographic studies and maximizes
the quality of diagnostic information available;

(ii) develop technique charts that include part, thickness,
exposure factors, foca film distances and whether a grid or
screen technique; and

(iii) assure the availability of information regarding the
purpose and yield of radiological procedures and the risks of
rediation.

(d) At least one licensed radiologic technologist shall be
on duty or available when needed.

(e) Diagnostic radiology services shall be performed only
at the request of amember of the medical staff or other persons
authorized by the hospital.

(f) If radiation oncology services are provided, the
following applies:

(i) Physicians and staff who provide radiation oncology
services have delineated privileges,

(ii) Themedical director of theradiation oncology services
is a physician member of the medical staff who is qualified by
education and experience in radiation oncology.

(2) Radiologic patient records shall beintegrated with the
hospital patient record.

(@ All requests for radiologic services shall contain the
reasons for the examinations.

(b) Authenticated reports of these examinations shall be
filed in the patient's medical record as soon as possible.
Radiological film shall be retained in accordance with hospital
policy.

(c) If requested by the attending physician and if the
quality of the radiograph permits, theradiol ogy department may
officialy enter theinterpretati ons of theradi ol ogi c examinations
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performed outside of the hospital in the patient’smedical record.

(d) Radiotherapy summaries shall befiled in the patient’s
medical record. A copy may be filed in the radiotherapy
department. The radiotherapy summary shall be forwarded to
thereferring physician. Unless otherwisejustified, the medical
record of the patient receiving radiotherapy for treatment or
palliation of a malignancy shall reflect the histologically
substantiated diagnosis.

R432-100-22. Laboratory and Pathology Services.

(1) Each hospital shall provide laboratory and pathol ogy
services that are in accordance with the needs and size of the
institution.

(@ Administrative direction of laboratory and pathology
servicesshall be provided by aperson appointed and authorized
by the hospital administrator.

(b) Medical direction of laboratory and pathol ogy services
shall be provided by a member of the medical staff.

(2) Laboratory and pathology services shall comply with
the requirements of the Clinical Laboratory Improvement
Amendmentsof 1988 (CLIA). CLIA inspectionreportsshall be
available for Department review.

(3) Laboratories certified by a Health Care Financing
Administration (HCFA) approved accrediting agency are
determined to be in compliance with this section. Accrediting
agency inspection reports shall be available for Department
review.

R432-100-23. Blood Services.

(1) Hospital blood services are defined as follows:

(@ A "donor center" means a facility that procures,
prepares, processes, stores and transports blood and blood
components.

(b) A "transfusion service" means a facility that stores,
determines compatibility, transfuses blood and blood
components, and monitors transfused patients for any ill effect.

() A "blood bank" means a facility that combines the
functions of a donor center and transfusion service within the
same facility.

(2) Thehospital blood service shall establish and maintain
an appropriate blood inventory in the hospital at all times, have
immediate access to community blood services or other
institutions, or have an up-to-datelist of donors, equipment and
trained personnel to draw and process blood.

(a) Blood or blood components must be collected, stored,
and handled in such manner that they retain potency and safety.

(b) Blood or blood components must be properly
processed, tested, and labeled.

(3) If the hospital operates a donor center, transfusion
service or ablood bank the donor center, transfusion service, or
blood bank must be accredited.

(@ Hospita blood banks and donor centers must be
accredited by the Food and Drug Administration (FDA).

(b) Hospital transfusion centers must be certified by the
Health Care Financing Administration to meet Clinica
Laboratory |mprovement Amendments of 1988 (CLIA), or any
accrediting organi zation approved by theHealth Care Financing
Administration.

(4) Results of the accrediting organization survey, or

current CLIA certification must be available for Department
review.

R432-100-24. Pharmacy Services.

(1) The pharmacy of a hospital currently accredited and
conforming to the standards of JCAHO shall be determined to
bein compliance with these rules.

(@) If a hospital is not accredited by JCAHO, then the
pharmacy of such hospital shall comply with rules in this
section.

(b) Thepharmacy department and service shall bedirected
by alicensed pharmacist.

(i) Competent personnel shall be employed in keeping
with the size and activity of the department and service. If the
hospital usesonly adrug room and the size of the hospital does
not warrant afull-time pharmacist, aconsultant pharmacist may
be employed.

(ii) The pharmacist shall be responsible for developing,
supervising, and coordinating all the activities of the pharmacy.

(iii) Provision shal be made for access to emergency
pharmaceutical services.

(iv) The pharmacist shal be trained in the specific
functions and scope of the hospital pharmacy.

(2) Facilities shall be provided for the safe storage,
preparation, safeguarding, and dispensing of drugs.

(@) All floor-stocks shall be kept in secure areas in the
patient care units.

(b) Double-locked storage shall beprovided for controlled
substances. Electronically controlled storage of narcotics may
be permitted if automated dispensing technology is utilized by
the hospital.

(c) Medications stored at room temperatures shall be
maintained within 59 and 80 degrees F.

(d) Refrigerated medicationsshall bemaintained within 36
and 46 degrees F.

(e) A current toxicology reference, and other referencesas
needed for effective pharmacy operation and professional
information shall be available.

(3) Records shall be kept of the transactions of the
pharmacy and medication storage unit and coordinated with
other hospital records.

(@) There shal be a recorded and signed floor-stock
controlled substance count once per shift.

(b) Hospitalsthat utilize automated di spensing technol ogy
must implement a system for accounting of controlled
substances dispensed by the automated dispensing system.

(c) Therecord shal list the name of the patient receiving
the controlled substance, the date, type of substance, dosage,
and signature of the person administering the substance.

(4) Written policies and procedures that pertain to the
intrachospital  drug distribution system and the safe
administration of drugs shall be developed by the director of the
pharmaceutical department or service in concert with the
medical staff.

(@ Drugs that are provided to floor units shall be
administered in accordance with hospital policies and
procedures.

(b) The medica staff in conjunction with the pharmacist
shall establish standard stop orders for al medications not
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specifically prescribed as to time or number of doses.

(c) The pharmacist shall have full responsibility for
dispensing of all drugs.

(d) Thereshall beapolicy stating who may have accessto
the pharmacy or drug room when the pharmacist is not
available.

(e) There shall be a documentation system for the
accounting and replacement of drugs, including narcotics, to the
emergency department.

(f) Medication errors and adverse drug reactions shall be
reported immediately in accordance with written procedures
including notification of the practitioner who ordered the drug.

R432-100-25. Social Services.

(1) In a hospitad with an organized socia services
department, aqualified social worker shall direct the provision
of social work services. If a hospital does not have a full or
part-time qualified sociad worker, the administrator shall
designate an empl oyeeto coordinate and assure the provision of
social work services. The socia worker, or designee shall be
knowledgeable about community agencies, institutions, and
other resources.

(2) In a hospital without an organized socia services
department, the hospital shall obtain consultation from a
qualified social worker to provide social work services.

(3) Thestaff shall be oriented to help the patient makethe
best use of available inpatient, outpatient, extended care, home
health, and hospice services.

(4) Socia Services shall be integrated with other
departments and services of the hospital.

R432-100-26. Psychiatric Services.

(1) If provided by the hospital, psychiatric services shall
beintegrated with other departments or services of the hospita
according to the nature, extent, and scope of service provided.

(a) If thehospital doesnot providepsychiatric services, the
hospital must have procedures to transfer patients to a facility
that can provide the necessary psychiatric services.

(b) Administrative direction of psychiatric services shall
be provided by a person appointed and authorized by the
hospital administrator.

(c) Medical direction of psychiatric services shal be
defined inwriting and provided by aqualified physicianwho is
amember of the medical staff.

(d) Psychiatric services shal comply with the following
sections of R432-101, Specialty Hospitals, Psychiatric:

(i) R432-101-13 Patient Security;

(ii) R432-101-14 Specia Treatment Procedures;

(iii) R432-101-17 Admission and Discharge;

(iv) R432-101-20 Inpatient Services,

(v) R432-101-21 Adolescent or Child Treatment
Programs;

(vi) R432-101-22 Residential Treatment Services,

(vii) R432-101-23 Physical Restraints, Seclusion, and
Behavior Management;

(viii) R432-101-24
Administration; and

(ix) R432-101-34 Partial Hospitalization Services.

(2) If outreach services are ordered by a physician as part

Involuntary Medication

of the plan of care or hospita discharge plan, the outreach
services may be provided in aclinic, physician’s office, or the
patient's home.

R432-100-27. Substance Abuse Rehabilitation Services.

(1) A hospitad may provide inpatient or outpatient
substanceabuserehabilitation services. A hospital that provides
substance abuse rehabilitation services shall be staffed to meet
the needs of the patients or clients.

(@ Administrative direction shal be provided by an
individual appointed and authorized by the hospita
administrator.

(b) Medica direction shall be defined in writing and
provided by a qualified physician who is a member of the
medical staff.

(¢) Nursing services shall be under the direction of afull-
time registered nurse.

(d) Substance abuse counseling shall be under the
direction of alicensed mental health therapist.

(e) A licensed substance abuse counselor may serveasthe
primary therapist under the direction of an individual licensed
under the Mental Health Practice Act.

(f) An interdisciplinary team including the physician,
registered nurse, licensed mental health therapist, and substance
abuse counselor shall be responsiblefor program and treatment
services. The patient or client may be included as amember of
the interdisciplinary team.

(2) Substance abuserehabilitation servicesshall includeat
least the following:

(a) Detoxification careshall beavailablefor the systematic
reduction or elimination of atoxic agent in the body by use of
rest, fluids, medication, counseling, or nursing care.

(b) Counsedling shall be available in at least one of the
following areas: individual, group, or family counseling. In
addition, thereshall be provisionsfor educational, employment,
or other counseling as needed.

(c) Treatment services shall be coordinated with other
hospital and community services to assure continuity of care
through discharge planning and aftercare referrals. Counselors
may refer patients or clients to public or private agencies for
substanceabuserehabilitation, and employment and educational
counseling.

(d) A comprehensive assessment shall be documented that
includes at least a physical examination, a psychiatric and
psychosocial assessment, and a social assessment.

(3) The confidentiality of medical records of substance
abuse patients and clients shall be maintained according to the
federal guidelines in 42 CFR, Part 2, "Confidentiality of
Alcohol and Drug Abuse Patient Records."

(4) Residentia treatment services may be provided under
thedirection of themedical director or hisdesignee. Residential
treatment services shall comply with R432-101-22.

R432-100-28. Outpatient Services.

(1) Outpatient care services provided by the hospital shall
be integrated with other departments or services of the hospital
according to the nature, extent, and scope of services provided.

(2) Outpatient care shall meet the same standards of care
that apply to inpatient care.
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(3) Outpatient care includes hospital owned outpatient
services, and hospital satellite services.

R432-100-29. Respite Services.

(1) A remote-rural genera acute hospital with a federal
swing bed designation may provide respite services to provide
intermittent, time-limited care to give primary caretakers relief
from the demands of caring for an individual.

(a) Thehospital may providerespite care servicesand need
comply only with the requirements of this section.

(b) If, however, the hospital provides respite care to an
individual for longer than 14 consecutivedays, thehospital must
admit theindividual as an inpatient subject to the requirements
of this rule applicable to non-respite inpatient admissions.

(2) Respite services may be provided at an hourly rate or
daily rate.

(3) The hospital shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(4) The hospital shall document the individual’s response
to the respite placement and coordinate with al provider
agencies to ensure an uninterrupted service delivery program.

(5) The hospital must complete the following:

(@) aLevel 1 Pre-admission Screening upon the person’s
admission for respite services; and

(b) a service agreement which will serve as the plan of
care. The service agreement shall identify the prescribed
medications, physician treatment orders, need for assistance for
activities of daily living and diet orders.

(6) Thehospital shall havewritten policiesand procedures
available to staff regarding the respite care patients which
include:

(@) medication administration;

(b) notification of a responsible party in the case of an
emergency;

(c) service agreement and admission criteria;

(d) behavior management interventions;

(e) philosophy of respite services;

(f) post-service summary;

(g) training and in-servicerequirement for employees; and

(h) handling patient funds.

(7) Thefacility shall provideacopy of the Resident Rights
to the patient upon admission.

(8) The facility shall maintain a record for each patient
who receives respite services which includes:

(a) aservice agreement;

(b) demographic information and patient identification
data;

(¢) nursing notes,

(d) physician treatment orders;

(e) recordsmadeby staff regarding daily care of the patient
in service;

(f) accident and injury reports; and

(g) apost-service summary.

(9) If apatient has an advanced directive, thefacility shall
file acopy of the directive in the record and inform staff.

(10) Retention and storage of records shall comply with
R432-100-33.

(11) The hospital shall provide for confidentiality and

release of information in accordance with R432-100-33.

R432-100-30. Pet Therapy.

(1) If ahospital utilizes pet therapy, household pets such
as dogs, cats, birds, fish, and hamsters may be permitted.

(@) Pets must be clean and disease free.

(b) Theimmediate environment of the pets must be clean.

(c) Small pets shall be kept in appropriate enclosures.

(d) Pets that are not confined shall be kept under leash
control or voice control.

(e) Pets that are kept at the hospital, or are frequent
visitors shall have current vaccinations, including rabies, as
recommended by alicensed veterinarian.

(f) Hospitals with birds shall have procedures in place
which protect patients, staff, and visitors from psittacosis.

(2) Hospitals that permit pets to remain overnight shall
have policies and procedures for the care, housing and feeding
of such pets; and for the proper storage of pet food and supplies.

(3) Pets shal not be permitted in any area where their
presence would create a significant health or safety hazard or
nuisance to others.

(4) Pets shall not be permitted in food preparation and
storage areas.

(5) Persons caring for pets shall not have patient care or
food handling responsihilities.

R432-100-31. Dietary Service.

(1) Thereshall be an organized dietary department under
the supervision of acertified dietitian or a qualified individual
who, by education or speciaized training and experience, is
knowledgeablein food service management. If thelatter ishead
of the department, there must be aregistered dietitian on afull-
time, regular part-time, or consulting basis.

(a) Direction of the dietary service shall be provided by a
person whose qualifications, authority, responsibilities and
duties are approved by the administrator. The director shall
have the administrative responsibility for the dietary service.

(b) If the services of a certified dietitian are used on less
than a full-time basis, the time commitment shall permit
performance of all necessary functionsto meet thedietary needs
of the patients.

(c) There shall be food service personnd to perform all
necessary functions.

(2) If dietetic servicesare provided by an outside provider,
the outside provider shall comply with the standards of this
section.

(3) A current diet manua approved by the dietary
department and the medical staff shall be available to dietary,
medical, and nursing personnel.

() Thefood and nutritional needs of patients shall be met
in accordance with the physician’s orders.

(b) Regular menus and modificationsfor basic therapeutic
dietsshall bewritten at least one week in advance and posted in
the kitchen.

(c) Themenusshall provide for avariety of foods served
in adequate amounts at each meal.

(d) Atleast threemealsshall be served daily with not more
than a 14-hour span between the evening meal and breakfast.
If asubstantial evening snack is offered, a 16-hour time spanis
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permitted.

(e) A source of non-neutral exchanged water shall be
provided for usein preparation of no sodium meals, snacks, and
beverages.

(4) The dietary department shall comply with the Utah
Department of Health Food Service Sanitation Rule R392-100.

(@ The dietary fecilities and equipment shall be in
compliance with federal, state, and local sanitation and safety
laws and rules.

(b) Traffic of unauthorized individuas through food
preparation areas shall be controlled.

(5) Written reports of inspections by state or local health
departments shall be on file at the hospital and available for
Department review.

(6) Thedietitian or authorized designeeisresponsiblefor
documenting nutritional information in the patient’s medical
record.

(7) Dietsshall beordered by amember of themedical staff
and transmitted in writing to the dietary department.

R432-100-32. Telemedicine Services.

If a hospital participates in telemedicine, it shall develop
and implement policies governing the practice of telemedicine
in accordance with the scope and practice of the hospital.

(1) Thepoliciesshall addresssecurity, accessandretention
of telemetric data.

(2) The policiesshall define the privileging of physicians
and allied health professionals who participate in telemedicine.

R432-100-33. Medical Records.

(1) The hospital shal establish a medica records
department or servicethat isresponsible for the administration,
custody and maintenance of medical records.

(a) Theadministrative direction of the department shall be
established by the hospital administrator and correspond to the
organizational structure and policies of the hospital.

(b) The medical records department shall retain the
technical services of either a Registered Records Administrator
(RRA) or an Accredited Records Technician (ART) through
employment or consultation. If retained by consultation, visits
shall be at least quarterly and documented through written
reports to the hospital administrator.

(2) The medical records department shall provide secure
storage, controlled access, prompt retrieval, and equipment and
facilities to review medical records.

() Medical records shall beavailablefor use or review by
members of the medica and professiona staff; authorized
hospital personnel and agents; personsauthorized by the patient
through a consent form; and Department representatives to
determine compliance with licensing rules.

(b) Medica records may be stored in multiple locations
providing the record is able to be retrieved or accessed in a
reasonabl e time period.

(c) If computer terminals are utilized for patient charting,
the hospital shal have policies governing access and
identification codes, security, and information retention.

(d) Thehospital medical record shall beindexed according
todiagnosis, procedure, demographicinformation and physician
or licensed health practitioner. The indexes shall be current

within six months following discharge of the patient.

(e) Origina medica records are the property of the
hospital and shall not be removed from the control of the
hospital or the hospital’s agent as defined by policy except by
court order or subpoena.

(f) Medica records for persons who have received or
requested admission to alcohol or drug programs shall comply
with 42 CFR Part 2, "Confidentiality of Alcohol and Drug
Abuse Patient Records.”

(3) All medical record entries shall be legible, complete,
authenticated, and dated by the person responsible for ordering
the service, providing or evaluating the service, or making the
entry. Prepared transcriptions of dictated reports, evaluations
and consultations must be reviewed by the author before
authentication.

(@ The authentication may include written signatures,
computer key, or other methods approved by the governing
body and medical staff toidentify the nameand disciplineof the
person making the entry.

(b) Use of computer key or other methods to identify the
author of a medica record entry is not assignable or to be
delegated to another person.

(c) Thereshall beacurrent list of persons approved to use
these methods of authentication. Hospital policiesshall include
appropriate sanctions for the unauthorized or improper use of
computer codes.

(d) Verbal orders for the care and treatment of the patient
shall be accepted and transcribed by qualified personnel and
authenticated as stated in hospital policy.

(4) Patient recordsshall beorganized according to hospital
policy.

(a) Medical recordsshall bereviewed at |east quarterly for
completeness, accuracy, and adherence to hospital policy.

(b) Records of discharged patients shall be collected,
assembled, reviewed for compl eteness, and authenticated within
30 days of the patient’s discharge.

() Medica records shall be retained for at least seven
years. Medical records of minors shall be kept until the age of
eighteen plus four years, but in no case less than seven years.

(d) Medical records may be destroyed after being retained
the minimum length of time, according to hospital policy. Prior
to destruction of the record, the following information shall be
extracted and retained:

(i) patient name, medical record number, next of kin, date
of birth, admission and discharge date(s); and,

(ii) the name of attending physician(s), admitting and
discharge diagnoses, surgical procedures(s) and pathological
and diagnostic findings.

(e) If ahospital ceases operation, the hospital shall make
provision for secure, safe storage and prompt retrieval of all
medical records, patient indexes and discharges for the period
specified in R432-2-14. The hospital may arrange for storage
of medical records with another hospital, or an approved
medical record storage facility, or may return patient medical
records to the attending physician if the physician is till in the
community.

(5) A complete medical record shall be established and
maintained for each patient admitted to, or who receives
hospital services. Emergency and outpatient records shall
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document the servicerendered, and shall contain other pertinent
information in accordance with hospital policy.

(a) Each medical record shall contain patient identification
and demographic information to include at least the patient’s
name, address, date of birth, sex, and next of kin.

(b) Each medical record shall contain initial or admitting
medical history, physical and other examinationsor evaluations.
Recent histories and examinations may be substituted if updated
to include changes that reflect the patient’s current status.

(c) Eachmedical record shall contain admitting, secondary
and principal diagnoses.

(d) Each medical record shall contain results of consultive
evaluations and findings by personsinvolved in the care of the
patient.

(e) Each medical record shall contain documentation of
complications, hospital acquired infections, and unfavorable
reactions to medications, treatments, and anesthesia.

(f) Each medica record shall contain properly executed
informed consent documents for al procedures and treatments
ordered for, and received by, the patient.

(9) Each medical record shall document that the facility
requested of each admitted person whether the person has
initiated an advanced directive asdefined in the Personal Choice
and Living Will Act, UCA 75-2-1102.

(h) Each medical record shall contain al practitioner
orders, nursing notes, reports of treatment, medication records,
laboratory and radiologica reports, vital signs and other
information that documents the patient condition and status.

(i) Each medical record shall contain adischarge summary
including outcomeof hospitalization, disposition of casewithan
autopsy report when indicated, or provisions for follow-up.

(1) Medical records of deceased patients shall contain a
completed Inquiry of Anatomical Gift form or a modified
hospital death form which has been approved by the Utah
Department of Health as required by Section 26-28-6, UCA.

(k) Medical recordsof surgical patientsshall containapre-
operativehistory and physical examination; surgeon’sdiagnosis;
an operative report describing a description of findings; an
anesthesiareport including dosage and duration of all anesthetic
agents and al pertinent events during the induction,
maintenance, and emergence from anesthesia; the technical
procedures used; the specimen removed; the post-operative
diagnosis, and the name of the primary surgeon and any
assistants written or dictated by the surgeon within 24 hours
after the operation.

() Medical records of obstetrical patients shall contain a
relevant family history, a pre-natal examination, the length of
labor and type of delivery with related notes, the anesthesia or
analgesia record, the Rh status and immune globulin
administration when indicated, a serological test for syphilis,
and a discharge summary for complicated deliveries or final
progress note for uncomplicated deliveries.

(m) Medical records of newborn infants shall contain the
following documentation in addition to the requirements for
obstetrical medical records:

(i) Documentation must include a copy of the mother’s
delivery room record. In adoption cases where the identity of
the mother is confidential, inclusion and access to the mother’s
delivery room record shall be according to hospital policy.

(i) Documentation must include the date and hour of
birth, period of gestation, sex, reactions after birth, delivery
room care, temperature, weight, time of first urination, and
number, character, and consistency of stools.

(iii) Documentation must include arecord of the physical
examination completed at birth and discharge, record of
ophthalmic prophylaxis, and the identification number of the
newborn screening kit, referred to in R398-1.

(iv) If theinfant isdischarged to any person other than the
infant'sparents, thehospital shall record theauthorization by the
parents, state agency, or court authority.

(n) Emergency department pati ent medical recordsshall be
integrated into the hospital medical record and includetime and
means of arrival, emergency care given to the patient prior to
arrival, history and physical findings, lab and x-ray reports,
diagnosis, record of treatment, and disposition and discharge
instructions.

(o) Patient medical social servicesrecordsshall includea
medical-socia or psycho-socia study of referred inpatients and
outpatients; thefinancial statusof the patient, social therapy and
rehabilitation of patients, environmental investigations for
attending physi cians, and cooperative activitieswith community
agencies.

(p) Medica records of patients receiving rehabilitation
therapy shall include a written plan of care appropriate to the
diagnosisand condition, aproblemlist, and short and long term
goals.

(6) Themedical recordsdepartment shall maintain records,
reports and documentation of admissions, discharges, and the
number of autopsies performed.

(7) The medical records department shall maintain vital
statistic registries for births, deaths, and the number of
operations performed. The medica records department shall
report vital statisticsdatain accordancewith the Vital Statistics
Act, Utah Hedlth Code, (26-2, UCA).

R432-100-34. Central Supply Services.

(1) Thecentral supply servicesupervisor shall bequalified
for the position by education, training, and experience.

(2) Thehospital shall provide space and equipment for the
cleaning, disinfecting, packaging, sterilizing, storing, and
distributing of medical and surgical patient care supplies.

(@) A hospital central service area shall provide for the
following:

(i) A decontamination areawhich shall be separated by a
barrier or divider to alow the receiving, cleaning, and
disinfection functionsto be performed separately from all other
central service functions;

(i) A linen assembly or pack-making area which shall
have ventilation to control lint. The linen assembly or pack-
making areashall be separated fromthe general sterilization and
processing area.

(iii) The sterilization areashall contain hospital sterilizers
with approved controls and safety features.

(b) The accuracy of the sterilizers' performance shall be
checked by a method that includes a permanent record of each
run.

(c) Sterilizers shall be tested by biologica monitors at
least weekly.
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(d) If gas sterilizers are used, they shall be inspected,
maintained, and operated in accordance with the manufacturer’s
recommendations.

(3) Thestorageareashall be separated into sterileand non-
sterile areas. The storage area shall have temperature and
humidity controls, and shall be free of excessive moisture and
dust. Outside shipping cartons shall not be stored in this area.

(4) During each shift that the central serviceareaisstaffed,
counter tops and tables shall be wiped with a broad spectrum
disinfectant.

(5) All apparel worn in central supply shall be issued and
laundered according to hospital policy.

R432-100-35. Laundry Service.

(1) Direction of the laundry service shall be provided by
a person whose qualifications, authority, responsibilities and
duties are approved by the administrator.

(2) Hospitasusing commercial linen servicesshall require
written assurance from the commercial servicethat standardsin
this subsection are maintained.

(a) Cleanlinenshall becompletely packaged and protected
from contamination until received by the hospital.

(b) Theuseof acommercial linen service doesnot relieve
the hospital from its quality improvement responsibilities.

(3) Hospitals that maintain an in-house laundry service
must have equipment, supplies and staff available to meet the
needs of the patients.

(a) Soiledlinenshall be collected in amanner to minimize
cross-contamination. Containers shall be properly closed as
filled and before further transport.

(i) Soiled linen shall be sorted only in asorting area.

(ii) Handwashing is required after handling soiled linen
and prior to handling clean items.

(iii) Employeeshandling soiled linen shall wear protective
clothing which must be removed before leaving the soiled work
area.

(iv) Soiledlinen shall betransported separately fromclean
linen.

(b) The hospital shall maintain a supply of clean linen.

(i) Cleanlinen shall be handled and stored in a manner to
minimize contamination from surface contact or arborne
deposition.

(ii) Clean linen shall be stored in enclosed closet areas or
carts.

(iii) Clean linen shall be covered during transport.

(4) Thehospital isresponsibleto launder employee scrubs
that are worn in the following areas:

(@) surgical aress;

(b) other areasasrequired by the Occupationa Health and
Safety Act.

(5) If hospital employee scrubs are designated as uniforms
that may be worn to and from work, policies and procedures
shall be developed and implemented defining the scope and
usage of scrubs as uniforms including hospital storage of
employeescrubs, and provisionsfor hospital -provided scrubsin
case of contamination.

R432-100-36. Housekeeping Services.
(1) There shall be housekeeping services to maintain a

clean, safe, sanitary, and healthful environment in the hospital.

(2) If thehospital contractsfor housekeeping serviceswith
an outside service, there shall be a signed and dated agreement
that details the services provided.

(3) The hospital shal provide safe, secure storage of
cleanersand chemicals. Cleanersand chemicalsstored in areas
that may be accessible to patients shall be kept secure in
accordance with hospital policy.

(4) Storage and suppliesin al areas of the hospital shall
be stored at least four inches off thefloor, and at least 18 inches
below the lowest portion of the sprinkler system.

(5) Personnel engagedin housekeeping or laundry services
may not be engaged simultaneously in food service or patient
care.

(6) If personnel work in food or direct patient care
services, hospital policy shall be established and followed to
governthetransition fromhousekeeping servicesto patient care.

R432-100-37. Maintenance Services.

(1) There shall be maintenance services to ensure that
hospital equipment and grounds are maintained in a clean and
sanitary condition and in good repair at all times for the safety
and well-being of patients, staff, and visitors.

(@ The administrator shall employ a person qualified by
experience and training to bein charge of hospital maintenance.

(b) If thehospital contractsfor maintenanceservices, there
shall be asigned and dated agreement that details the services
provided.

(c) A pest-control program shall be conducted to ensure
the hospital is free from vermin and rodents.

(d) Entrances, exits, steps, ramps, and outside walkways
shall be maintained in a safe condition with regard to snow, ice
and other hazards.

(2) All patient care equipment shall be tested, calibrated
and maintained in accordance with the specifications from the
manufacturer.

(a) Testing frequency and calibration documentation shall
be available for Department review.

(b) Testing or calibration procedures conducted by an
outside agency or service shall be documented and availablefor
Department review.

(3) Hot water at public and patient faucets shall be
delivered between 105 to 120 degrees Fahrenheit.

R432-100-38. Emergency and Disaster Plan.

(1) The hospitdl is responsible to assure the safety and
well-being of patients. There must be provisions for the
maintenance of asafe environment in the event of an emergency
or disaster. An emergency or disaster may include utility
interruption such as gas, water, sewer, fuel or electricity
interruption, explosion, fire, earthquake, bomb threat, flood,
windstorm, epidemic, and injury.

(2) The administrator or designee is responsible for the
development of a plan, coordinated with state and local
emergency or disaster offices, to respond to emergencies or
disasters. Thisplan shall beinwriting and list the coordinating
authorities by agency name and title. The plan shal be
distributed or made available to all hospital staff to assure
prompt and efficient implementation.
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coordination with local emergency or disaster management April 7, 1999 26-21-5

authorities. The plan shall be available for review by the Notice of Continuation December 15, 1997 26-21-2.1

Department. 26-21-20

(b) The administrator or designee is in charge of
operations during any significant emergency. If not on the
premises, the administrator shall make every reasonable effort
to get to the hospital to relieve subordinates and take charge of
the situation.

(c) The name of the person in charge and names and
telephone numbers of emergency medica personnel, agencies
and appropriate communication and emergency transport
systems shall be readily available to all hospital staff.

(3) The hospital’s emergency response procedures shall
address the following:

(@) evacuation of occupants to a safe place within the
hospital or to another location;

(b) delivery of essential care and services to hospital
occupants by alternate means regardless of setting;

(c) délivery of essential care and services when additional
persons are housed in the hospital during an emergency;

(d) delivery of essentia care and services to hospital
occupants when staff is reduced by an emergency; and

(&) maintenance of safe ambient air temperatures within
the hospital.

(4) The hospital shall have an emergency plan that is
current and appropriate to the operation and construction of the
hospital. The plan shall be approved by the board and the
hospital administrator.

(&) The hospital’s emergency plan shall delineate:

(i) the person or persons with decision-making authority
for fiscal, medical, and personnel management;

(ii) on-hand personnel, equipment, and supplies and how
to acquire additional help, supplies, and equipment after an
emergency or disaster;

(iii) assignment of personnel to specific tasks during an
emergency;

(iv) methods of communicating with local emergency
agencies, authorities, and other appropriate individuas;

(v) thetelephone numbers of individualsto be notified in
an emergency in order of priority;

(vi) methods of transporting and evacuating patients and
staff to other locations; and

(vii) conversion of the hospital for emergency use.

(b) Emergency telephone numbers shall be accessible to
staff at each nurses station.

(¢) The hospital shall document emergency events and
responses and record patients and staff evacuated from the
hospital to another location. Any emergency involving patients
shall be documented in the patient record.

(d) Simulated disaster drillsshall beheld semiannually for
all staff.

(e) Fire drills and fire drill documentation shall be in
accordance with R710-4, State of Utah Fire Prevention Board.

(5) Thereshall beafireemergency evacuation planwritten
in consultation with qualified fire safety personnel. The
evacuation plan shall be posted in prominent locations
throughout the hospital.
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R527. Human Services, Recovery Services.
R527-39. Applicant/Recipient Cooperation.
R527-39-1. Definitions.

1. IV-A recipient means any individua who has been
determined eligible for financia assistance under title IV-A of
the Social Security Act.

2. Non-1V-A Medicaid recipient means any individual
who has been determined eligible for or is receiving Medicaid
under title XIX of the Socia Security Act but has not been
determined eligiblefor, or is not receiving, financial assistance
under title IV-A of the Social Security Act.

3. IV-A agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title IV-A of the Socia
Security Act.

4. Medicaid agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title X1X of the Social
Security Act.

5. An applicant/recipient of IV-A or Non-1V-A Medicaid
services must cooperate with the Office of Recovery
Services/Child Support Services (ORS/CSS) in:

a. identifying and locating the parent of achild for whom
aid isclaimed;

b. establishing the paternity of achild born out of wedlock
for whom aid is claimed;

c. establishing an order for child support;

d. obtaining support payments for the recipient and for a
child for whom ad is clamed unless a Good Cause
determination has been made by the IV-A or Medicaid agency,
or the Non-1V-A Medicaid applicant/recipient has declined
child support services;

e. obtaining any other payments or property due the
recipient or the child; and

f. obtaining and enforcing the provisions of an order for
medical support.

6. The applicant/recipient must cooperate with ORS/CSS
with specific actions that are necessary for the achievement of
the objectives listed above, as follows:

a. appearing at the ORS/CSS office to provide verbal or
written information, or documentary evidence, known to,
possessed by, or reasonably obtainable by the recipient;

b. participating a judicia or other hearings or
proceedings;

c¢. providing information;

d. turning over to ORS/CSS any support payments
received from the obligor after the Assignment of Collection of
Support Payments has been made.

e. complying with ajudicial or administrative order for
genetic testing.

R527-39-2. Request for Review.

1. When ORS/CSSnotifiesalV-A or Non-1V-A Medicaid
applicant/recipient that she/he is not cooperating in a case, the
applicant/reci pient may contest the determination by requesting
that ORS/CSS conduct an informal review, or an administrative
review under the Utah Administrative Procedures Act, or the
applicant/recipient may take the matter to district court.

2. If alV-A or Non-1V-A Medicaid applicant/recipient

disagreeswith theresultsof aninformal review conducted by an
ORS/CSS agent, she/he may appeal the decision to the team
manager. If the applicant/recipient disagrees with the decision
of the manager, the applicant/recipient may request that an
ORS/CSS Presiding Officer conduct an administrative review
under the Utah Administrative Procedures Act, or the
applicant/recipient may take the matter to district court.

3. If alV-A or Non-1V-A Medicaid applicant/recipient
disagreeswith theresults of an administrativereview conducted
by an ORS/CSS Presiding Officer under the Utah
Administrative Procedures Act, she/he may petition the district
court for judicial review.

KEY: child support
April 5, 1999 62A-11-104(11)

62A-11-307.2
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1. "In-kind" support is support provided by the obligor to
the obligeein lieu of payment of a cash support amount.

2. In cases where the obligeeisreceiving financial public
assistance, the Office of Recovery Services/Child Support
Services (ORS/CSS) shdl give credit to obligors for in-kind
support paymentswhen cash support is court-ordered and there
isanin-kind support agreement between the obligee and obligor
meeting the following criteria:

a. Boththeobligor and the obligee shall haveagreed tothe
in-kind support.

b. The agreement shall be in writing.

¢. Theagreement pre-datesthe obligee receiving financial
public assistance.

d. The agreement shall have been filed with the court.

e. Thevalue of thein-kind support is undisputed.

f. Thein-kind support is easily valued.

g. The value of the in-kind support provided in a month
equals or exceeds the monthly amount of cash support ordered
by the court.

h. ORS/CSS shall have received written notice of the
agreement and registered no objection to the agreement when
the obligee applied for public assistance.

3. If thecriterialisted above are met, ORS/CSS shall give
theobligor credit for themonthly court-ordered amount for each
month that the agreement was in effect and the in-kind support
was provided.

4, ORS/CSS may take whatever action is necessary to
require prospective payment of the court-ordered cash support
during thetime period that the obligee receivesfinancial public
assistance.

5. If the obligee signed an assignment or other document
fromthe Department of Workforce Servicesor ORS/CSSwhich
specified that upon receipt of financia public assistance by the
obligee ORS/CSS requires prospective payment of cash support
asordered by the court, and the obligor and obligee continue to
act in accordance with the in-kind support agreement, the
obligeeis considered to be retaining support in violation of the
assignment of support rights, and the office may recover the
amount of in-kind support from the obligee.

6. If the obligee did not sign an assignment or other
document as described in (5.), but otherwise received written
notice from ORS/CSS that upon receipt of financia public
assistance by the obligee ORS/CSS requires prospective
payment of cash support asordered by the court, and the obligor
and obligee continue to act in accordance with the in-kind
support agreement, the obligee is considered to be retaining
support in violation of the assignment of support rights, and
ORS/CSS may recover the amount of in-kind support from the
obligee.

7. Once an obligor receives written notice that an
assignment of support rights is in effect and that ORS/CSS
requires payment of cash support as ordered by the court, the
obligor may beheld responsibleto pay directly to ORS/CSS any
prospective support payments which are due under a support
order, in the manner provided in the support order.
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R590. Insurance, Administration.
R590-195. Rental Car Related Licensing Rule.
R590-195-1. Purpose.
Thisruleestablishesuniformcriteriaand proceduresfor the
initial and renewal licensing of renta car related insurance
agentsand agencies, and sets standards of licensing and conduct
for thoseintherental car related insurance businessin the State
of Utah.

R590-195-2. Authority.

This rule is promulgated by the insurance commissioner
pursuant to the Subsection 31A-2-201(3) authorizing rules to
implement the Utah Insurance Code and Subsection 31A-23-
204(2)(d) authorizing the licensing of rental car related
insurance business.

R590-195-3. Scope and Applicability.
Thisrule appliesto all persons and entities engaged in the
issuance of rental car related insurance contracts or policies.

R590-195-4. Definitions.

For the purpose of this rule "car rental related insurance”
means any contract of insuranceissued asapart of an agreement
of rental of passenger automobiles and trucksto agrossvehicle
weight of 45,000 pounds, for a period of 30 days or less. For
the purposes of thisrule, definitions contained in chapters 1 and
23 of Title 31A are applicable.

R590-195-5. Agency License and Renewal.

(1) Renta car related licenses are limited lines licenses.
These licenses are issued for atwo year period and require no
examination or continuing education.

(2) Renta car related licenses must be renewed at the end
of the two year licensing period in accordance with chapter 23
of title 31A and any applicable department rules regarding
license renewal.

(3) Licensing is applicable to all persons and entities
involved inthesoliciting, quoting, marketing, and i ssuing of car
rental related insurance and must belicensed in accordancewith
Chapter 23 of Title 31A and applicable department rules
regarding individual and agency licencing.

(@) Rental car related licenses may be held either by
individuals or entities (agencies).

(b) Licensed individuals must be either appointed by
insurers underwriting the insurance policies they sell or be
designated to act by an agency licensed under thisrule.

(c) Licensed agencies must be appointed by insurers
underwriting theinsurance policiesthey sell and must have one
designated licensed individual at each location soliciting,
quoting, marketing or selling car rental related insurance.

(4) Agencies licensed under the terms of this rule may
employ non-licensed personnel employed asrental counter sales
representativesin soliciting, quoting, and marketing of car rental
related insurance. Such non-licensed personnel must betrained
and supervised in the sale of renta car related insurance
products and must be responsible to a licensed individual
designated by the agency at each location where theseinsurance
products are sold.

R590-195-6. Penalties.
Violations of this rule are punishable pursuant to Section
31A-2-308.

R590-195-7. Sever ability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid, such invalidity will not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurancelicensing
April 22, 1999 31A-2-201

31A-23-204
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R602. Labor Commission, Adjudication.

R602-2. Adjudication of Workers Compensation and
Occupational Disease Claims.

R602-2-1. Pleadings and Discovery.

A. For the purposes of thisrule, "Commission” meansthe
Labor Commission. "Division" means the Division of
Adjudication within the Labor Commission. Adjudicative
proceedingsfor workers compensati on and occupational disease
claims may be commenced by the injured worker or dependent
filing a request for agency action with the Commission. The
Administrative Law Judge is afforded discretion in allowing
intervention of other parties pursuant to Section 63-46b-9. The
Application for Hearing is the request for agency action. All
such applications shall include supporting medical
documentation of the claim where there is a dispute over
medical issues. Applicationswithout supporting documentation
will not be mailed to the employer or insurance carrier for
answer until the appropriate documents have been provided.

B. Whenever aclaim for compensation benefitsis denied
by an employer or insurance carrier, the burden rests on the
applicant to initiate the action by filing an Application for
Hearing with the Commission.

C. When an Application for Hearing is filed with the
Commission, the Commission shall forthwith mail acopy tothe
employer or to the employer’sinsurance carrier.

D. The employer or insurance carrier shall have 30 days
following the date of the mailing of the application to file a
written answer with the Commission, admitting or denying
liability for the claim. The answer shall state al affirmative
defenses with sufficient accuracy and detail that an applicant
may be fully informed of the nature of the defense asserted. All
answers shall include asummary and categorization of benefits
paid to date on theclaim. A copy shall be sent to the applicant
or, if thereis one, to the applicant’s attorney by the defendant.

E. When an employer or insurance carrier failsto file an
answer withinthe 30 days provided above, the Commission may
enter adefault against such employer or insurance carrier. The
Commission may then set the matter for hearing, take evidence
bearing on the claim, and enter an Order based on the evidence
presented. Such defaults may be set aside by following the
procedure outlined in the Utah Rules of Civil Procedure. Said
default shall apply to the defendant employer or insurance
carrier and may not be construed to deprive the Employers
Reinsurance Fund or the Uninsured Employers’ Fund of any
appropriate defenses.

F. When the answer deniesliability solely on the medical
aspects of the case, the applicant, through hisher attorney or
agent, and the employer or insurance carrier, with the approval
of the Commission or its representative, may enter into a
stipulated set of facts, which stipulation, together with the
medical documentsbearing on the caseinthe Commission'sfile,
may be used in making the final determination of liability.

G. When deemed appropriate, the Commission or its
representatives may have a pre-hearing or post-hearing
conference.

H. Upon filing of the Answer, the defendant may
commence discovery with appropriate sets of interrogatories.
Such discovery should focus on the accident event, witnesses,
as well as past and present medical care. The defendant shall

asobeentitled to appropriately signed medical releasesto alow
gathering of pertinent medical records. Thedefendant may also
require the applicant to submit to a medical examination by a
physician of the defendant’s choice. Failure of an applicant to
comply with such requests may resultinthedismissal of aclaim
or adelay in the scheduling of a hearing.

I. Commission subpoena forms shal be used in dl
discovery proceedings and shall be signed, unlessgood causeis
shown for a shorter period, at least one week prior to any
scheduled hearing.

J. All medical records shall befiled by the employer or its
insurance carrier as a single joint exhibit at least one week
before the scheduled hearing. Claimant must cooperate and
submit al pertinent medical records contained in his/her fileto
the employer or its insurance carrier for the joint exhibit
submission two weeks in advance of a scheduled hearing.
Exhibits are to be placed in an indexed binder arranged by care
provider in chronological order. Exhibits shal include all
relevant treatment recordswhich tend to proveor disproveafact
in issue. Pages shal be numbered consecutively. Hospital
nurses notes, duplicate materials, and other non-relevant
materials may not be included.

K. The Administrative Law Judge shall be notified one
week in advance of any proceeding when it is anticipated that
more than four witnesses will be called, or where it is
anticipated that the hearing of the evidence will require more
than two hours.

L. Decisions of the presiding officer in any adjudicative
proceeding shall beissued in accordance with the provisions of
Section 63-46b-5 or 63-46b-10.

M. Any party to an adjudicative proceeding may obtain
review of an Order issued by an Administrative Law Judge by
filing a written request for review with the Adjudication
Division in accordance with the provisions of Section 63-46b-
12 and Section 34A-1-303. Unless a request for review is
properly filed, the Administrative Law Judge's Order isthefinal
order of the Commission. If arequest for review isfiled, other
partiesto the adjudi cative proceeding may filearesponsewithin
20 caendar days of the date the request for review was filed.
Thereafter, the Administrative Law Judge shall:

1. Reopen the case and enter a Supplementa Order after
holding such further hearing and receiving such further evidence
as may be deemed necessary,

2. Amend or modify the prior Order by a Supplemental
order, or

3. Refer the entire case for review under Section 34A-2-
801.

If the Administrative Law Judge enters a Supplemental
Order, as provided in this subsection, it shall be final unless a
request for review of the sameisfiled.

N. Informal adjudicative proceedings, the Division shall
generaly follow the Utah Rules of Civil Procedure regarding
discovery and the issuance of subpoenas, except as the Utah
Rulesof Civil Procedureare modified by the expressprovisions
of Section 34A-1-802, or as may be otherwise modified by the
presiding officer.

O. A request for reconsideration of an Order on Motion
for Review may be alowed and shall be governed by the
provisions of Section 63-46b-13. Any petition for judicia
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review of final agency action shall be governed by the
provisions of Section 63-46b-14.

R602-2-2. Guidelinesfor Utilization of M edical Panel.

Pursuant to Section 34A-2-601, the Commission adoptsthe
following guidelinesin determining the necessity of submitting
acaseto amedica panel:

A. A pand will be utilized by the Administrative Law
Judge where:

1. Oneor moresignificant medical issuesmay beinvolved.
Generaly a significant medical issue must be shown by
conflicting medical reports. Significant medical issues are
involved when there are:

(@) Conflicting medical reports of permanent physical
impairment which vary more than 5% of the whole person,

(b) Conflicting medical opinions asto the temporary tota
cutoff date which vary more than 90 days, and/or

(c) Medical expenses in controversy amounting to more
than $2,000.

B. A hearing on objections to the panel report may be
scheduled if thereis a proffer of conflicting medical testimony
showing aneed to clarify the medical panel report. Wherethere
is a proffer of new written conflicting medical evidence, the
Administrative Law Judge may, in lieu of a hearing, re-submit
thenew evidenceto thepanel for consideration and clarification.

C. The Administrative Law Judge may authorize an
injured worker to be examined by another physician for the
purpose of obtaining a further medica examination or
evaluation pertaining to the medical issues involved, and to
obtain a report addressing these medical issues in all cases
where:

1. Thetreating physician hasfailed or refused to give an
impairment rating,

2. The employer or doctor considers the claim to be non-
industrial, and/or

3. A substantia injustice may occur without such further
evaluation.

D. Any expensesof the study and report of amedical panel
or medical consultant and of their appearance at a hearing, as
well as any expenses for further medica examination or
evaluation, as directed by the Administrative Law Judge, shall
be paid out of either the Employers’ Reinsurance Fund or the
Uninsured Employers Fund, asdirected by Section 34A-2-601.

R602-2-3. Compensation for M edical Testimony.

Compensation for medical panel examination, medical
testimony, and preparation by medical panel members at
hearings shall be $75 per half hour and shall be $87.50 per half
hour for the medical panel chair.

R602-2-4. Attorney Fees.

Pursuant to Section 34A-1-309, the Commission adoptsthe
following rule to regulate and fix reasonable fees for attorneys
representing applicants before the Commission in al cases
wherein such fees are awarded after April 2, 1999.

A. The concept of a contingency fee is recognized. A
retainer in advance of a Commission approved fee is not
allowed. Benefitsareonly deemed generated within themeaning
of this rule when they are paid as a result of legal services

rendered after an Appointment of Counsel formissigned by the
applicant. A copy of this form must be filed with the
Commission by the claimant’s attorney.

B. By creating this rule, the commission does not intend
that an applicant’sattorney be paid afeewheretheassistancethe
attorney rendersinvolvesonly anincidenta expenditureof time.
For example, no attorney’sfee shall be paid when compensation
agreements are merely reviewed, simple documents such as
Protection of Rightsforms are prepared, or an apparent dispute
isquickly resolved asaresult of oral or written communication.

C. "Benefits' within the meaning of this rule shall be
limited to weekly death or disability compensation and accrued
interest thereon paid to or on behaf of an applicant pursuant to
the terms of Title 34A, Utah Code Annotated.

D. Anattorney’s fee deducted from the benefits generated
shall be awarded for al legal services rendered through final
Commission action with the following constraints:

1. 20% of weekly benefits generated for the first $18,000,
plus 15% of the weekly benefits generated in excess of $18,000
but not exceeding $36,000, plus 10% of the weekly benefits
generated in excess of $36,000.

2. Inno case shall an attorney collect fees calculated on
more than the first 312 weeks of any and al combinations of
workers' compensation benefits.

3. Not withstanding the above, in no case shall the
maximum fee exceed $9,100.

E. After either successfully prosecuting or defending an
appeal following find Commission action, an increased
attorney’s fee shall be awarded amounting to:

1. 25% of the benefitsin dispute before the Utah Court of
Appeals, plus the amount awarded in part D of thisrule, not to
exceed $13,300.

2. 30% of the benefits in dispute before the Supreme
Court, plus the amount awarded in part D of thisrule, plusthe
amount awarded in part E.1 of thisrule, not to exceed $17,500.

F. Anattorney’'sfee shall be deducted fromand paid out of
the benefits generated and shall be paid directly to the
applicant’s attorney upon order of the Commission.

G. If acontroversy over an attorney’s fee develops, the
Commission shall havethe discretion, pursuant to Section 34A-
1-309, and this rule, to award fees or otherwise resolve the
dispute by Order delineating the Commission’s findings along
with the evidence and reasons supporting the decision.

R602-2-5. Settlement Agreements.

A. Statutory authority:

Section 34A-2-420 requires the Commission to review all
agreements for the settlement or commutation of claims for
workers' compensation or occupational disease benefits and
grants the Commission discretion to approve such agreements.
The Commission’s authority under Section 34A-2-420 applies
toall claimsarising under the Utah Workers' Compensation Act
or Occupational Disease Act, regardless of the date of accident
or occupationa disease. This rule sets forth the requirements
for Commission approval of such agreements.

B. General Considerations:

Settlement agreements may be appropriate in claims of
disputed validity or when the parties’ interests are served by
payment of benefits in a manner different than otherwise
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prescribed by the workers compensation laws. However,
settlement agreements must a so fulfill the underlying purposes
of the workers' compensation laws. Once approved by the
Commission, settlement agreementsare permanently bindingon
the parties. The Commission will not approve any proposed
settlement that is manifestly unjust.

C. Procedure:

1. Parties interested in a present or potential workers
compensation claim, whether or not an application for hearing
has been filed, may submit their settlement agreement to the
Commission for review and approval. The Commission may
delegate its authority to review and approve such agreements.

2. Each settlement agreement shall bein writing, executed
by each party and such party’s attorney, if any, and shall include
aproposed order for Commission approval of the agreement.

3. Each settlement agreement shall set forth the nature of
the claim being settled and what claims are in dispute, if any.

4., Each settlement agreement shall contain astatement that
each party understandsthat the agreement ispermanent, binding
and constitutesfull and final settlement of any right the claimant
may otherwise have to future benefits, including medical
benefits. The Commission may establish an approved form for
complying with the foregoing disclosure requirement.

5. Attorneys fees shall be allowed as provided by Rule
R602-2-4. Each settlement agreement shall describetheamount
to be paid to claimant’s counsel as attorney’s fees and costs, the
manner in which such amounts are computed and the method of
payment thereof.

6. The settlement agreement may provide for payment of
benefits through insurance contract or by other third parties if
the Commission determines a) such payment provisions are
secure and b) such payment provisionsdo not relievethe parties
of their underlying liability for payments required by the
agreement.

7. Upon receipt of a proposed settlement agreement
meeting the requirements of this rule, the Commission shall
review such proposed agreement:

a. Asneeded, the Commission may contact the partiesand
others to obtain further information about the proposed
settlement;

b. If the Commission determines that a proposed
settlement agreement conforms with this rule, the Commission
shall approve such agreement and notify the parties in writing.

c. If the Commission determinesthat aproposed settlement
agreement does not comply with thisrule, the Commission shall
notify the parties in writing of its reasons for reecting the
proposed agreement.

d. The Commission shall retain arecord of itsactionon all
settlement agreements submitted to it for approval.

KEY: workers compensation, administrative procedure,
hearings, settlement

April 5, 1999 34A-1-301 et seq.
Notice of Continuation November 24, 1997 63-46b-1 et seq.
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R614. Labor Commission, Occupational Safety and Health.
R614-1. General Provisions.
R614-1-1. Authority.

A. Theserules and all subsequent revisions as approved
and promulgated by the Labor Commission, Division of
Occupational Safety and Health, areauthorized pursuantto Title
34A, Chapter 6, Utah Occupationa Safety and Health Act.

B. The intent and purpose of this chapter is stated in
Section 34A-6-2 of the Act.

C. Inaccordancewith legidativeintent theserulesprovide
for the safety and health of workers and for the administration
of this chapter by the Division of Occupational Safety and
Health of the Labor Commission.

R614-1-2. Scope.

These rules consist of the administrative procedures of
UQOSH, incorporating by reference applicablefederal standards
from 29 CFR 1910 and 29 CFR 1926, and the Utah initiated
occupational safety and health standards found in R614-1
through R614-7. Notice has been given and rules filed as
required by Subsection 34A-6-104(1)(c) and 34A-6-202(2) of
the Utah Occupational Safety and Health Act and by Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

R614-1-3. Definitions.

A. "Access' means the right and opportunity to examine
and copy.

B. "Act" meansthe Utah Occupational Safety and Health
Act of 1973.

C. "Administration" means the Division of Occupational
Safety and Health of the Labor Commission, also known as
UOSH (Utah Occupational Safety and Health).

D. "Administrator" means the director of the Division of
Occupational Safety and Health.

E. "Amendment" means such modification or changein a
code, standard, rule, or order intended for universal or general
application.

F. "Anaysis using exposure or medical records’ means
any compilation of data, or any research, statistical or other
study based at least in part on information collected from
individual employeeexposureor medical recordsor information
collected from health insurance claims records, provided that
either the analysis has been reported to the employer or no
further work is currently being done by the person responsible
for preparing the analysis.

G. "Commission" means the Labor Commission.

H. "Council" means the Utah Occupationa Safety and
Health Advisory Council.

I. "Days' means cadendar days, including Saturdays,
Sundays, and holidays. The day of receipt of any notice shall
not be included, and the last day of the 30 days shall be
included.

J. "Designated representative” means any individual or
organization to whom an employee gives written authorization
to exercise a right of access. For the purpose of access to
employee exposure records and analyses using exposure or
medical records, arecognized or certified collective bargaining
agent shal be treated automatically as a designated
representativewithout regard to written empl oyee authorization.

K. "Division" means the Division of Occupational Safety
and Hedth, known by the acronyum of UOSH (Utah
Occupational Safety and Health).

L. "Employee" includes any person suffered or permitted
to work by an employer.

1. For Medica Records. "Employee" means a current
employee, aformer employee, or an employeebeing assigned or
transferred to work where there will be exposure to toxic
substances or harmful physical agents. In the case of deceased
or legaly incapacitated employee, the employee’'s legal
representative may directly exercise all the employee's rights
under this section.

M. "Employee exposure record" means a record
containing any of thefollowing kindsof information concerning
employee exposure to toxic substances or harmful physical
agents:

1. Environmental (workplace) monitoring or measuring,
including personal, area, grab, wipe, or other form of sampling,
as well as related collection and analytica methodologies,
caculations, and other background data relevant to
interpretations of the results obtained;

2. Biological monitoring results which directly assessthe
absorption of a substance or agent by body systems (e.g., the
level of achemical intheblood, urine, breath, hair, fingernails,
etc.) but not including results which assessthe biological effect
of asubstance or agent;

3. Materia safety data sheets; or

4. In the absence of the above, any other record which
reveds theidentity (e.g., chemical, common, or trade name) of
atoxic substance or harmful physical agent.

N. Employee medical record

1. "Employee medical record" meansarecord concerning
the health status of an empl oyeewhichismade or maintained by
aphysician, nurse, or other health care personnel, or technician
including:

a. Medica and employment questionnaires or histories
(including job description and occupational exposures);

b. Theresults of medical examinations (pre-employment,
pre-assignment, periodic, or episodic) and laboratory tests
(including X-ray examinations and all biological monitoring);

c. Medica opinions, diagnoses, progress notes, and
recommendations;

d. Descriptions of treatments and prescriptions; and

e. Employee medical complaints.

2. "Employee medical record" does not include the
following:

a. Physical specimens(e.g., blood or urine samples) which
areroutinely discarded asapart of normal medical practice, and
not required to be maintained by other legal requirements;

b. Records concerning heath insurance clams if
maintai ned separately from the employer’smedical programand
its records, and not accessible to the employer by employee
name or other direct personal identifier (e.g., social security
number, payroll number, etc.); or

c. Records concerning voluntary employee assistance
programs (alcohol, drug abuse, or personal counseling
programs) if maintained separately from the employer'smedical
program and its records.

O. "Employer" means:
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1. The state;

2. Each county, city, town, and school district in the state;
and

3. Every person, firm, and private corporation, including
public utilities, having one or more workers or operatives
regularly employed in the samebusiness, or in or about the same
establishment, under any contract of hire.

4. For medica records: "Employer" means a current
employer, aformer employer, or a successor employer.

P. "Establishment" meansasingle physical location where
businessisconducted or where servicesor industrial operations
are performed. (For example: A factory, mill, store, hotel,
restaurant, movie theater, farm, ranch, bank, sales office,
warehouse, or central administrative office)) Where distinctly
separate activities are performed at a single physical location
(such as contract construction activities from the same physical
location as a lumber yard), each activity shall be treated as a
separate physical establishment, and separate notices shall be
posted in each establishment to the extent that such noticeshave
been furnished by the Administrator.

1. Establishmentswhose primary activity constitutesretail
trade; finance, insurance, real estate and services are classified
in SIC's 52-89.

2. Retail trades are classified as SIC's 52-59 and for the
most part include establishmentsengagedin selling merchandise
to the general public for persona or household consumption.
Some of the retail trades are: automotive deders, apparel and
accessory stores, furniture and home furnishing stores, and
eating and drinking places.

3. Finance, insuranceand real estateareclassified asSIC's
60-67 andinclude establishmentswhich areengaged inbanking,
credit other than banking, security dealings, insurance and real
estate.

4. Services are classified as SIC's 70-89 and include
establishments which provide a variety of services for
individuals, businesses, government agencies, and other
organizations. Some of the serviceindustriesare: personal and
business services, in addition to legal, educational, social, and
cultural; and membership organizations.

5. The primary activity of an establishment is determined
as follows: For finance, insurance, real estate, and services
establishments, the value of receipts or revenue for services
rendered by an establishment determinesitsprimary activity. In
establishments with diversified activities, the activities
determined to account for the largest share of production, sales
or revenue will identify the primary activity. In someinstances
thesecriteriawill not adequately represent therel ative economic
importance of each of the varied activities. In such cases,
employment or payroll should be used in place of normal basis
for determining the primary activity.

Q. "Exposure' or "exposed” means that an employee is
subjected to atoxic substance or harmful physical agent in the
course of employment through any route of entry (inhalation,
ingestion, skin contact or absorption, etc.) and includes past
exposure and potential (e.g., accidental or possible) exposure,
but does not include situations where the employer can
demonstrate that the toxic substance or harmful physical agent
is not used, handled, stored, generated, or present in the
workplace in any manner different from typica non-

occupationa situations.

R. "Firstaid" isany one-timetreatment, and any foll ow-up
visit for the purpose of observation of minor scratches, cuts,
burns, splinters, and so forth, which do not ordinarily require
the attention of a physician. Such one-time treatment, and
follow-upvisit for the purposeof observation, isconsideredfirst
aid even though provided by a physician or trained personnel
provided that the records comply with R614-1-7.B. and are
readily available to the Administrator or hisrepresentatives, by
direct contact, telephone, or mail.

S. "Hearing" means a proceeding conducted by the
commission.

T. "Imminent danger" means a danger exists which
reasonably could be expected to cause an occupational disease,
death, or serious physica harm immediately, or before the
danger could be diminated through enforcement procedures
under this chapter.

U. "Inspection" means any inspection of an employer’s
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer, and includes any inspection
conducted pursuant to a complaint filed under R614-1-6.K. 1.
and 3., any re-inspection, follow-up inspection, accident
investigation or other inspection conducted under Section 34A-
6-301 of the Act.

V. "Medical treatment" includestreatment administered by
aphysician or trained personnel under the standing orders of a
physician. Medical treatment does not include first aid
treatment even though provided by a physician or trained
personnel.

W. "National consensusstandard" meansany occupational
safety and health standard or modification:

1. Adopted by a nationaly recognized standards-
producing organization under procedures where it can be
determined by the administrator and division that persons
interested and affected by the standard have reached substantial
agreement on its adoption;

2. Formulated in a manner which affords an opportunity
for diverse views to be considered; and

3. Designated as such a standard by the Secretary of the
United States Department of Labor.

X. "Person" means the genera public, one or more
individuals, partnerships, associations, corporations, legal
representatives, trustees, receivers, and the state and itspolitical
subdivisions.

Y. "Publish" means publication in accordance with Title
63, Chapter 46a, Utah Administrative Rulemaking Act.

Z. "Record" means any item, collection, or grouping of
information regardless of the form or process by which it is
maintained (e.g., paper document, microfiche, microfilm, X-ray
film, or automated data processing.)

AA. "Recordable occupationa injuries and illnesses"
means any occupational injuries or illnesses which result in:

1. Fatalities, regardless of the time between the injury and
death, or the length of theillness;

2. Lost time cases, other than fatalities, that result in lost
time; or

3. Nonfatal caseswithout lost timewhich result in transfer
to another job or termination of employment, or require medical
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treatment (other than first aid), or involveloss of consciousness
or restriction of work or motion. This category also includes
any diagnosed occupational illnesses which are reported to the
employer but are not classified as fatalities or lost time case.

BB. "Safety and Heath Officer™ means a person
authorized by the Utah Occupational Safety and Hedth
Administration to conduct inspections.

CC. "Secretary" means the Secretary of the United States
Department of Labor.

DD. "Specific written consent"”
authorization containing the following:

1. Thenameand signature of theemployeeauthorizingthe
release of medical information;

2. The date of the written authorization;

3. The name of the individual or organization that is
authorized to release the medical information;

4. The name of the designated representative (individual
or organization) that is authorized to receive the released
information,;

5. A general description of the medical informationthat is
authorized to be released;

6. A general description of the purpose for the release of
medical information; and

7. A dae or condition upon which the written
authorization will expire (if less than one year).

8. A written authorization does not operateto authorizethe
release of medical information not in existence on the date of
written authorization, unless this is expressly authorized, and
does not operate for more than one year from the date of written
authorization.

9. A written authorization may be revoked in writing
prospectively at any time.

EE. "Standard" means an occupational health and safety
standard or group of standardswhich requiresconditions, or the
adoption or use of one or more practices, means, methods,
operations, or processes, reasonably necessary to provide safety
and healthful employment and places of employment.

FF. "Toxic substance" or "harmful physical agent" means
any chemical substance, biological agent (bacteria, virus,
fungus, etc.) or physical stress (noise, heat, cold, vibration,
repetitivemotion, ionizing and non-ioni zing radiation, hypo and
hyperbaric pressure, etc) which:

1. Isregulated by any Federal law or rule due to a hazard
to health;

2. Islisted in the latest printed edition of the National
Institute for Occupational Safety and Health (NIOSH) Registry
of Toxic Effects of Chemical Substances (RTECS) (See R614-
103-20B Appendix B);

3. Has yielded positive evidence of an acute or chronic
health hazard in human, animal, or other biological testing
conducted by, or known to the employer; or

4., Has a material safety data sheet available to the
employer indicating that the material may pose a hazard to
human health.

GG. "Variance" means a special, limited modification or
change in the code or standard applicable to the particular
establishment of the employer or person petitioning for the
modification or change.

HH. "Workplace" means any place of employment.

means written

R614-1-4. Incorporation of Federal Standards.

A. Generd Industry Standards.

1. Sections 29 CFR 1910.21 to 1910.999 and 1910.1000
through the end of part 1910 of the July 1, 1998, edition are
incorporated by reference.

2. FR Vol. 63, No. 230, Tuesday, December 1, 1998,
Pages66238to andincluding 66274, "Powered Industrial Truck
Operator Training"; Final Rul€" isincorporated by reference.

3. FR Val. 63, No. 117, Thursday, June 18, 1998, Pages
33449 to and including 33469, "Standards Improvement
(Miscellaneous Changes) for General industry and Construction
Standards; Paperwork Collection for Coke Oven Emissionsand
Inorganic Arsenic; Final Rule" effective August 17, 1998, is
incorporated by reference.

B. Construction Standards.

1. Section 29 CFR 1926.20 through the end of part 1926,
of the July 1, 1998 edition isincorporated by reference.

2. FR Vol. 63, No. 230, Tuesday, December 1, 1998,
Pages66238toandincluding 66274, "Powered Industrial Truck
Operator Training"; Final Rul€" isincorporated by reference.

R614-1-5. Adoption and Extension of Established Federal
Safety Standards and State of Utah General Safety Orders.

A. Scope and Purpose.

1. The provisions of this rule adopt and extend the
applicability of: (1) established Federal Safety Standards, (2)
R614, and (3) Workers Compensation Coverage, as in effect
July 1, 1973 and subsequent revisions, with respect to every
employer, employee and employment within the boundaries of
the State of Utah, covered by the Utah Occupational Safety and
Headlth Act of 1973.

2. All standards and rules including emergency and/or
temporary, promulgated under the Federal Occupational Safety
and Health Act of 1970 shal be accepted as part of the
Standards, Rules and Regulations under the Utah Occupational
Safety and Health Act of 1973, unless specifically revoked or
deleted.

3. All employers will provide workers compensation
benefits as required in Section 34A-2-201.

4. Any person, firm, company, corporation or association
employing minors must comply fully with al orders and
standards of the Labor Division of the Commission. UOSH
standards shall prevail in cases of conflict.

B. Construction Work.

Federal Standards, 29 CFR 1926 and selected applicable
sections of R614 are accepted covering every employer and
placeof employment of every employeeengaged in construction
work of:

1. New construction and building;

2. Remodeling, alteration and repair;

3. Decorating and painting;

4. Demolition; and

5. Transmission and distribution lines and equipment
erection, alteration, conversion or improvement.

C. Reporting Requirements.

1. Each employer shdl investigate or cause to be
investigated all work-related injuries and occupational diseases
and any sudden or unusual occurrence or change of conditions
that pose an unsafe or unhealthful exposure to employees.
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2. Each employer shall within 12 hours of occurrence,
notify the Division of Utah Occupationa Safety and Health of
the Commission of any work-rel ated fatalities, of any disabling,
serious, or significant injury and of any occupational disease
incident. Call (801) 530-6901 or one of the individuals on the
following personnel list.

TABLE 1

LABOR COMMISSION
DIVISION OF OCCUPATIONAL SAFETY AND HEALTH

BAGLEY, Jay W. (Administrator)
Kaysville, Utah 84037
543-1369

ADAMS, William W. Jr.
Park City, Utah 84060
649-4309

DREMAN, Robert C.
South Ogden, Utah 84405
479-5199

ANDERSON, Neil A.
Kaysville, Utah 84037
544-2791

PADLEY, Gary G.
SLC, Utah 84116
595-6001

3. Each employer shall file areport with the Commission
within seven days after the occurrence of an injury or
occupational disease, after the employer’sfirst knowledge of the
occurrence, or after the employee’s notification of the same, on
forms prescribed by the Commission, of any work-related
fatality or any work-related injury or occupational disease
resulting in medical treatment, loss of consciousness or |oss of
work, restriction of work, or transfer to another job. Each
employer shall file asubsequent report with the Commission of
any previously reported injury or occupational diseasethat |ater
resulted in death. The subsequent report shall be filed with the
Commission within seven days following the death or the
employer’s first knowledge or notification of the death. No
report is required for minor injuries, such as cuts or scratches
that requirefirst-aid treatment only, unlessthetreating physician
files, or isrequired to file the physician’'s initial report of work
injury or occupational disease with the Commission. Also, no
report isrequired for occupational diseaseswhich manifest after
theemployeeisno longer employed by theemployer with which
the exposure occurred, or wherethe employer isnot aware of an
exposure occasioned by the employment which results in an
occupational disease as defined by Section 34A-3-103.

4. Each employer shall provide the employee with a copy
of the report submitted to the Commission. The employer shall
also provide the employee with a statement, as prepared by the
Commission, of his rights and responsibilities related to the
industrial injury or occupational disease.

5. Each employer shall maintain a record in a manner
prescribed by the Commission of al work-related injuries and
all occupational diseases resulting in medical treatment, loss of
consciousness, loss of work, restriction of work, or transfer to
another job.

6. Tools, equipment, material sor other evidencethat might
pertain to the cause of such accident shall not be removed or

destroyed until so authorized by the Labor Commission or one
of its Compliance Officers.

7. No person shall remove, displace, destroy, or carry
away any safety devices or safeguards provided for usein any
place of employment, or interfere in any way with the use
thereof by other persons, or interferein any method or process
adopted for the protection of employees. No employee shall
refuse or neglect to follow and obey reasonable orders that are
issued for the protection of hedlth, life, safety, and welfare of
employees.

D. Employer, Employee Responsibility.

1. It shall be the duty and responsibility of any employee
upon entering his or her place of employment, to examine
carefully such working place and ascertain if the place is safe,
if the tools and equipment can be used with safety, and if the
work can be performed safely. After such examination, it shall
be the duty of the employee to make the place, tools, or
equipment safe. If this cannot be done, then it becomes his or
her duty to immediately report the unsafe place, tools,
equipment, or conditions to the foreman or supervisor.

2. Employees must comply with al safety rules of their
employer and with all the Rules and Regulations promul gated
by UOSH which are applicable to their type of employment.

3. Management shall inspect or designate a competent
person or persons to inspect frequently for unsafe conditions
and practices, defective equipment and materials, and where
such conditions are found to take appropriate action to correct
such conditions immediately.

4. Supervisory personnel shall enforce safety regulations
and i ssue such rules as may be necessary to safeguard the health
and lives of employees. They shall warn all employees of any
dangerous condition and permit no one to work in an unsafe
place, except for the purpose of making it safe.

E. Genera Safety Requirements.

1. Wherethereisarisk of injury from hair entanglement
in moving partsof machinery, employeesshall confinetheir hair
to eliminate the hazard.

2. Body protection: Clothing which isappropriatefor the
work being done should be worn. Loose sleeves, tails, ties,
lapels, cuffs, or similar garments which can become entangled
in moving machinery shall not be worn where an entanglement
hazard exists. Clothing saturated or impregnated with
flammable liquids, corrosive substances, irritant, oxidizing
agentsor other toxic materials shall beremoved and shall not be
worn until properly cleaned.

3. General. Wrist watches, rings, or other jewelry shall not
be worn on the job where they constitute a safety hazard.

4. Safety Committees. It is recommended that a safety
committee comprised of management and employee
representatives be established. Thecommitteeor theindividual
member of the committee shall not assume the responsibility of
management to maintain and conduct a safe operation. The
duties of the committee should be outlined by management, and
may include such items as reviewing the use of safety apparel,
recommending action to correct unsafe conditions, etc.

5. No intoxicated person shall be alowed to go into or
loiter around any operation where workers are employed.

6. No employeeshall carry intoxicating liquor into aplace
of employment, except that the place of employment shall be
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engaged in liquor business and this is a part of his assigned
duties.

7. Employeeswho do not understand or speak the English
language shall not be assigned to any duty or place where the
lack or partial lack of understanding or speaking English might
adversely affect their safety or that of other employees.

8. Good housekeeping is the first law of accident
prevention and shall beaprimary concern of all supervisorsand
workers. An excessively littered or dirty work areawill not be
tolerated as it constitutes an unsafe, hazardous condition of
employment.

9. Emergency Posting Required.

a. Good communications are necessary if afire or disaster
situation isto be adequately coped with. A system for aerting
and directing employeesto safety is an essentia step in asafety
program.

b. A list of telephone numbers or addresses as may be
applicable shall be posted in a conspicuous place so the
necessary help can be obtained in case of emergency. Thislist
shall include:

(1) Responsiblesupervision (superintendent or equivalent)

(2) Doctor

(3) Hospital

(4) Ambulance

(5) Fire Department

(6) Sheriff or Police

10. Lockouts and Tagging.

a. Where there is any possibility of machinery being
started or electrical circuits being energized while repairs or
maintenance work is being done, the electrical circuits shall be
locked open and/or tagged and the employeein charge (the one
who places the lock) shall keep the key until the job is
completed or heisrelieved fromthejob, such asby shift change
or other assignment. If it is expected that the job may be
assigned to other workers, he may remove hislock provided the
supervisor or other workers apply their lock and tag
immediately. Where there is danger of machinery being started
or of steam or air creating a hazard to workers while repairs on
maintenance work is being done, the employee in charge shall
disconnect the lines or lock and tag the main valve closed or
blank the line on all steam driven machinery, pressurized lines
or lines connected to such equipment if they could create a
hazard to workers.

b. After taggingandlockout procedureshavebeen applied,
machinery, lines, and equipment shall be checked to insure that
they cannot be operated.

c. If locks and tags cannot be applied, conspicuous tags
made of nonconducting material and plainly lettered,
"EMPLOY EESWORKING" followed by the other appropriate
wording, such as"Do not close this switch" shall be used.

d. Whenin doubt asto procedure, theworker shall consult
his supervisor concerning safe procedure.

11. Safety-Type hooks shall be used wherever possible.

12. Emergency Showers, Bubblers, and Eye Washers.

a. Readily accessible, well marked, rapid action safety
showersand eyewash facilitiesmust beavailablein areaswhere
strong acid, caustic or highly oxidizing or irritating chemicals
are being handled. (This is not applicable where first aid
practices specifically preclude flushing with running water.)

b. Showers should have deluge type heads, easily
accessible, plainly marked and controlled by quick opening
valves of the type that stay open. The valve handle should be
equipped with apull chain, rope, etc., so the blinded employee
will be ableto more easily locatethe valve control. In addition,
it is recommended that the floor platform be so constructed to
actuatethe quick opening valve. The shower should be capable
of supplying large quantities of water under moderately high
pressure. Blankets should be located so as to be reasonably
accessible to the shower area.

c. Eye wash fountain or a ready source of running tap
water, such as drinking fountain or hose with a gentle flow of
water should be immediately available for eye irrigation. All
safety equipment should be inspected and tested at regular
intervals, preferably daily and especialy during freezing
weather, to make sure it is in good working condition at all
times.

13. Grizzlies Over Chutes, Bins and Tank Openings.

a. Employees shall be furnished with and be required to
useapproved type safety harnessesand shall betied off securely
so as to suspend him above the level of the product before
entering any bin, chute or storage place containing material that
might cave or run. Cleaning and barring down in such places
shall be started from the top using only bars blunt on oneend or
having aring type or D handhold.

b. Employees shall not work on top of material stored or
piled above chutes, drawholes or conveyor systems while
material is being withdrawn unless protected.

c. Chutes, bins, drawholes and similar openings shall be
equipped with grizzlies or other safety devicesthat will prevent
employees from falling into the openings.

d. Barsfor grizzly grids shall be sofitted that they will not
loosen and slip out of place, and the operator shall not remove
abar temporarily to let large rocks through rather than to break
them.

R614-1-6. Personal Protective Equipment.

A. When no other method or combination of methods can
be provided to prevent employees from becoming exposed to
toxic dusts, fumes, gases, flying particles or other objects,
dangerous rays or burns from heat, acid, caustic, or any other
hazard of a similar nature, the employer must provide each
worker with the necessary personal protection equipment, such
as respirators, goggles, gas masks, certain types of protective
clothing, etc. Provision must aso be made to keep all such
equipment in good, sanitary working condition at all times.

B. Wherethereisarisk of injury from hair entanglement
in moving partsof machinery, employeesshall confinetheir hair
to eliminate the hazard.

C. Except when, in the opinion of the Administrator, their
use creates agreater hazard, lifelines and safety harnesses shall
be provided for and used by workers engaged in window
washing, in securing or shifting thrustouts, inspecting or
working on overhead machines supporting scaffolds or other
high rigging, and on steeply pitched roofs. Similarly, they shall
be provided for and used by all exposed to the hazard of falling,
and by workmen on poles workers or steel frame construction
morethan ten (10) feet above solid ground or above atemporary
or permanent floor or platform.
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D. Every lifeline and safety harness shall be inspected by
the superintendent or his authorized representative and the
worker before it is used and at least once a week while
continued in use.

E. Wristwatches, rings, or other jewelry shall not beworn
on the job where they constitute a safety hazard.

R614-1-7. Inspections, Citations, and Proposed Penalties.

A. The Utah Occupational Safety and Health Act (Title
34A, Chapter 6) requires, that every employer covered under the
Act furnish to his employees employment and a place of
employment which are free from recognized hazards that are
likely to cause death or serious physical harmto his employees.
The Act also requires that employers comply with occupational
safety and health standards promul gated under the Act, and that
employees comply with standards, rules, regulations and orders
issued under the Act applicable to employees actions and
conduct. The Act authorizes the Utah Occupational Safety and
Health Division to conduct inspections, and to issue citations
and proposed penalties for alleged violations. The Act, under
Section 34A-6-301, aso authorizesthe Administrator to conduct
inspections and to question employers and employees in
connection with research and other related activities. The Act
contains provisions for adjudication of violations, periods
prescribed for the abatement of violations, and proposed
penaltiesby the Labor Commission, if contested by an employer
or by an employee or authorized representative of employees,
and for a judicia review. The purpose of R614-1-7 is to
prescribe rules and general policies for enforcement of the
inspection, citations, and proposed penalty provisions of the
Act. Where R614-1-7 sets forth general enforcement policies
rather than substantive or procedural rules, such policiesmay be
modified in specific circumstances where the Administrator or
his designee determines that an alternative course of action
would better serve the objectives of the Act.

B. Posting of notices; availability of Act, regulations and
applicable standards.

1. Each employer shall post and keep posted notices, to be
furnished by the Administrator, informing employees of the
protections and obligations provided for in the Act, and that for
assistance and information, including copies of the Act and of
specific safety and health standards, employees should contact
their employer or the office of the Administrator. Such notices
shall be posted by the employer in each establishment in a
conspicuous place where notices to employees are customarily
posted. Each employer shall take steps to insure that such
notices are not altered, defaced, or covered by other material.

2. Where employers are engaged in activities which are
physically dispersed, such as agriculture, construction,
transportation communications, and electric, gas and sanitary
services, the notices required shall be posted at the location
whereemployeesreport each day. Inthe case of employeeswho
do not usually work at, or report to, asingle establishment, such
astraveling salesman, technicians, engineers, etc., such notices
shall be posted in accordance with the requirements of R614-1-

7.Q.

3. Copies of the Act, al regulations published under
authority of Section 34A-6-202 and all applicablestandardswill
be available at the office of the Administrator. If an employer

has obtained copies of these materias, he shal make them
available upon request to any employee or his authorized
representative.

4. Any employer failing to comply with the provisions of
this Part shall be subject to citation and penalty in accordance
with the provisions of Sections 34A-6-302 and 34A-6-307 of
the Act.

C. Authority for Inspection.

1. Safety and Hedth Officers of the Division are
authorized to enter without delay and at reasonable times any
factory, plant, establishment, construction site, or other area,
workplace or environment where work is performed by an
employee of an employer; to inspect and investigate during
regular working hoursand at other reasonabl e times, and within
reasonablelimitsand in areasonable manner, any such place of
employment, and all pertinent conditions, structures, machines,
apparatus, devices, equi pment and material stherein; to question
privately any employer, owner, operator, agent or employee; and
toreview recordsrequired by the Act and regulations published
in R614-1-7 and 8, and other records which are directly related
to the purpose of the inspection.

2. Prior to inspecting areas containing information which
has been classified as restricted by an agency of the United
States Government in the interest of national security, Safety
and Hedth Officers shall obtain the appropriate security
clearance.

D. Objection to Inspection.

1. Upon arefusal to permit the Safety and Health Officer,
in exercise of his official duties, to enter without delay and at
reasonabl etimes any place of employment or any placetherein,
to inspect, to review records, or to question any employer,
owner, operator, agent, or employee, in accordance with R614-
1-7.B. and C. or to permit a representative of employees to
accompany the Safety and Health Officer during the physical
inspection of any workplacein accordancewith R614-1-7.G. the
Safety and Health Officer shall terminate the inspection or
confine the inspection to other areas, conditions, structures,
machines, apparatus, devices, equipment, materials, records or
interview concerning which no objection is raised.

2. The Safety and Hedth Officer shall endeavor to
ascertain the reason for such refusal, and shall immediately
report the refusal and the reason therefor to the Administrator.
The Administrator shall take appropriate action, including
compulsory process, if necessary.

3. Compulsory process shall be sought in advance of an
attempted inspection or investigation if, in the judgment of the
Administrator circumstances exist which make such
preinspection process desirable or necessary. Some examples
of circumstances in which it may be desirable or necessary to
seek compulsory processin advance of an attempt to inspect or
investigate include (but are not limited to):

a. When the employers past practice either implicitly or
explicitly puts the Administrator on notice that a warrantless
inspection will not be allowed:

b. When an inspection is scheduled far from the local
office and procuring a warrant prior to leaving to conduct the
inspection would avoid, in case of refusal of entry, the
expenditure of significant time and resources to return to the
office, obtain awarrant and return to the work-site;
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c. When an inspection includes the use of specia
equipment or when the presence of an expert or experts is
needed in order to properly conduct the inspection, and
procuring a warrant prior to an attempt to inspect would
aleviatethedifficultiesor costsencountered in coordinating the
availability of such equipment or expert.

4. For purposes of this section, the term compulsory
process shall mean the institution of any appropriate action,
including ex parte application for an inspection warrant or its
equivalent. Ex parte inspection warrants shall be the preferred
form of compulsory process in al circumstances where
compulsory processis relied upon to seek entry to aworkplace
under this section.

E. Entry not aWaiver.

Any permission to enter, inspect, review records, or
guestion any person, shall not imply awaiver of any cause of
action, citation, or penalty under the Act. Safety and Health
Officers are not authorized to grant such waivers.

F. Advance notice of Inspections.

1. Advance notice of inspections may not begiven, except
in the following instances:

a. In cases of apparent imminent danger, to enable the
employer to abate the danger as quickly as possible.

b. In circumstances where the inspection can most
effectively be conducted after regular business hours or where
special preparations are necessary for an inspection.

¢. Where necessary to assure the presence of the employer
or representative of the employer and employees or the
appropriate personnel needed to aid the inspection; and

d. In other circumstances where the Administrator
determinesthat the giving of advance notice would enhance the
probability of an effective and thorough inspection.

2. In the instances described in R614-1-7.F.1., advance
notice of inspections may be given only if authorized by the
Administrator, except that in cases of imminent danger, advance
notice may be given by the Safety and Health Officer without
such authorization if the Administrator is not immediately
available. Where advance notice is given, it shal be the
employer’sresponsibility to notify the authorized representative
of the employees of the inspection, if the identity of such
representatives is known to the employer. (See R614-1-7.H.2.
as to instances where there is no authorized representative of
employees.) Upon the request of the employer, the Safety and
Health Officer will inform the authorized representative of
employees of the inspection, provided that the employer
furnishesthe Safety and Health Officer with theidentity of such
representatives and with such other information asis necessary
to enable him promptly to inform such representatives of the
inspection. A person who fails to comply with his
responsibilities under this paragraph, may be subject to citation
and penalty under Sections 34A-6-302 and 34A-6-307 of the
Act. Advancenaticein any of theinstances described in R614-
1-7.F. shdl not be given more than 24 hours before the
inspection is scheduled to be conducted, except in cases of
imminent danger and other unusual circumstances.

3. The Act provides in Subsection 34A-6-307(5)(b)
conditions for which advanced notice can be given and the
penalties for not complying.

G. Conduct of Inspections.

1. Subject to the provisions of R614-1-7.C., inspections
shall take place at such timesand in such places of employment
as the Administrator or the Safety and Health Officer may
direct. At the beginning of an inspection, Safety and Health
Officersshall present their credentia sto the owner, operator, or
agent in charge at the establishment; explain the nature and
purpose of the inspection; and indicate generally the scope of
the inspection and the records specified in R614-1-7.C. which
they wish to review. However, such designations of records
shall not preclude access to additional records specified in
R614-1-7.C.

2. Safety and Health Officers shall have authority to take
environmental samples and to take photographs or video
recordingsrel ated to the purpose of theinspection, empl oy other
reasonabl e investigative techniques, and question privately any
employer, owner, operator, agent or employee of an
establishment. (See R614-1-7.1. on trade secrets) As used
herein, the term "employ other reasonable investigative
techniques” includes, but is not limited to, the use of devicesto
measure employee exposures and the attachment of personal
sampling equipment such as dosimeters, pumps, badges, and
other similar devices to employees in order to monitor their
exposures.

3. Intaking photographs and samples, Safety and Health
Officers shall take reasonable precautions to insure that such
actions with flash, spark-producing, or other equipment would
not be hazardous. Safety and Health Officersshall comply with
al employer safety and health rules and practices at the
establishment being inspected, and shall wear and use
appropriate protective clothing and equipment.

4. The conduct of inspections shall preclude unreasonable
disruption of the operations of the employer’s establishment.

5. At the conclusion of an inspection, the Safety and
Health Officer shal confer with the employer or his
representative and informally advise him of any apparent safety
or headlth violations disclosed by the inspection. During such
conference, the employer shall be afforded an opportunity to
bring to the attention of the Safety and Health Officer any
pertinent information regarding conditions in the workplace.

H. Representative of employers and employees.

1. Safety and Hedth Officer shal be in charge of
inspections and questioning of persons. A representative of the
employer and arepresentative authorized by hisemployeesshall
be given an opportunity to accompany the Safety and Health
Officer during the physical inspection of any workplace for the
purpose of aiding such inspection. A Safety and Health Officer
may permit additional employer representative and additional
representatives authorized by employees to accompany him
where he determines that such additional representatives will
further aid theinspection. A different employer and employee
representative may accompany the Safety and Health Officer
during each phase of an inspection if thiswill not interfere with
the conduct of the inspection.

2. Safety and Health Officers shall have authority to
resolveall disputesasto who istherepresentative authorized by
the employer and the employees for purpose of this Part. |If
there is no authorized representative of employees, or if the
Safety and Hedth Officer is unable to determine with
reasonabl e certainty who issuch representative, he shall consult
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with areasonable number of employees concerning matters of
safety and health in the workplace.

3. Therepresentative(s) authorized by employees shall be
an employee(s) of theemployer. However, if in thejudgment of
the Safety and Health Officer, good cause has been shown why
accompaniment by athird party who is not an employee of the
employer (such asan industria hygienist or safety engineer) is
reasonably necessary to the conduct of an effectiveand thorough
physical inspection of the workplace, such third party may
accompany the Safety and Health Officer during the inspection.

4, Safety and Health Officers are authorized to deny the
right of accompaniment under this Part to any person whose
conduct interfereswith afair and orderly inspection. Theright
of accompaniment in areas containing trade secrets shall be
subject to the provisions of R614-1-7.1.3. With regard to
information classified by an agency of the U.S. Government in
theinterest of national security, only persons authorized to have
access to such information may accompany a Safety and Health
Officer in areas containing such information.

|. Trade secrets.

1. Section 34A-6-306 of the Act provides provisions for
trade secrets.

2. At the commencement of an inspection, the employer
may identify areasin the establishment which contain or which
might reveal atrade secret. If the Safety and Health Officer has
no clear reason to question such identification, information
obtained in such areas, including all negatives and prints of
photographs, and environmental samples, shal be labeled
"confidential-trade secret" and shall not be disclosed except in
accordancewith the provisionsof Section 34A-6-306 of the Act.

3. Upon the request of an employer, any authorized
representative of employees under R614-1-7.H. in an area
containing trade secrets shall be an employeein that areaor an
employee authorized by the employer to enter that area. Where
there is not such representative or employee, the Safety and
Health Officer shall consult with a reasonable number of
employees who work in that area concerning matters of safety
and health.

J. Consultation with employees.

Safety and Health Officers may consult with employees
concerning matters of occupational safety and health to the
extent they deem necessary for the conduct of an effective and
thorough inspection. During the course of an inspection, any
employeeshall beafforded an opportunity to bring any violation
of the Act which he hasreason to believe existsin theworkplace
to the attention of the Safety and Health Officer.

K. Complaints by employees.

1. Any employee or representative of employees who
believethat aviolation of the Act existsin any workplace where
such employee is employed may request an inspection of such
workplace by giving notice of the aleged violation to the
Administrator or to a Safety and Health Officer. Any such
notice shall bereduced towriting, shall set forth with reasonable
particularity the grounds for the notice, and shall be signed by
the employee or representative of employees. A copy of the
notice shall be provided the employer or his agent by the
Administrator or Safety and Health Officer no later than at the
time of inspection, except that, upon the request of the person
giving such notice, his name and the names of individual

employees referred to therein shall not appear in such copy or
on any record published, released, or made available by the
Administrator.

2. If upon receipt of such notification the Administrator
determines that the complaint meets the requirements set forth
in R614-1-7.K.1., and that there are reasonable grounds to
believe that the alleged violation exists, he shal cause an
inspection to be made as soon as practicable. Inspectionsunder
this Part shall not be limited to matters referred to in the
complaint.

3. Prior to or during any inspection of a workplace, any
employee or representative of employees employed in such
workplace may notify the Safety and Health Officer, in writing,
of any violation of the Act which they have reason to believe
exists in such workplace. Any such notice shall comply with
requirements of R614-1-7.K.1.

4. Section 34A-6-203 of the Act provides protection for
employees while engaged in protected activities.

L. Inspection not warranted; informal review.

1. If the Administrator determinesthat aninspectionisnot
warranted because there are no reasonable grounds to believe
that a violation or danger exists with respect to a complaint
under K, heshall notify the complaining party inwriting of such
determination. The complaining party may obtain review of
such determination by submitting awritten statement of position
with the Administrator. The Administrator, at his discretion,
may hold an informal conference in which the complaining
party and the employer may orally present their views. After
considering al written and oral view presented, the
Administrator shall affirm, modify, or reversethedetermination
of the previousdecision and again furnish the complaining party
and the employer written notification of his decision and the
reasons therefor.

2. If the Administrator determinesthat aninspectionisnot
warranted because the requirements of R614-1-7.K.1. have not
been met, he shal notify the complaining party in writing of
such determination. Such determination shall be without
prejudice to the filing of a new complaint meeting the
requirements of R614-1-7.K.1.

M. Imminent danger.

Whenever a Safety and Health Officer concludes, on the
basis of an inspection, that conditions or practices exist in any
place of employment which could reasonably be expected to
cause death or serious physical harm before the imminence of
such danger can be eliminated through the enforcement
procedures of the Act, he shall inform the affected employees
and employers of the danger, that he is recommending a civil
action to restrain such conditions or practices and for other
appropriate citations of proposed penaltieswhich may beissued
with respect to an imminent danger even though, after being
informed of such danger by the Compliance Officer, the
employer immediately eliminates the imminence of the danger
and initiates steps to abate such danger.

N. Citations.

1. The Administrator shall review the inspection report of
the Safety and Health Officer. If, on the basis of the report the
Administrator believes that the employer has violated a
requirement of Section 34A-6-201 of the Act, of any standard,
rule, or order promul gated pursuant to Section 34A-6-202 of the



UAC (Asof May 1, 1999)

Printed: July 27, 1999

Page 81

Act, or of any substantive rule published in this chapter, shall
issue to the employer acitation. A citation shall be issued even
though, after being informed of an aleged violation by the
Safety and Health Officer, the employer immediately abates, or
initiates steps to abate, such aleged violations. Any citation
shall beissued with reasonabl e promptness after termination of
theinspection. No citation may beissued after the expiration of
6 months following the occurrence of any violation.

2. Any citation shall describe with particularity the nature
of the alleged violation, including a reference to the provision
of the Act, standard, rule, regulations, or order alleged to have
been violated. Any citation shall also fix areasonable time or
times for the abatement of the alleged violations.

3. If acitation is issued for an aleged violation in a
request for inspection under R614-1-7.K.1. or anotification of
violation under R614-1-7.K.3., acopy of thecitation shall also
be sent to the employee or representative of employees who
made such request or notification.

4. Following an inspection, if the Administrator
determines that a citation is not warranted with respect to a
danger or violation alleged to exist in a request for inspection
under R614-1-7.K.1.or anotification of violation under R614-1-
7.K.3., the informal review procedures prescribed in R614-1-
7.L.1. shal be applicable. After considering al views
presented, the Administrator shall either affirm, order a re-
inspection, or issue a citation if he believes that the inspection
disclosed a violation. The Administrator shall furnish the
complaining party and the employer with written notification of
his determination and the reasons therefor.

5. Every citation shall state that the issuance of acitation
does not constitute a finding that a violation of the Act has
occurred unlessthereisafailureto contest asprovided for inthe
Act or, if contested, unless the citation is affirmed by the
Commission.

O. Ptitions for modification of abatement date.

1. An employer may file a petition for modification of
abatement date when he has made a good faith effort to comply
with the abatement requirements of the citation, but such
abatement hasnot been compl eted because of factorsbeyond his
reasonable control.

2. A petition for modification of abatement date shall bein
writing and shall include the following information.

a. All steps taken by the employer, and the dates of such
action, in an effort to achieve compliance during the prescribed
abatement period.

b. The specific additional abatement time necessary in
order to achieve compliance.

¢. Thereasonssuch additional timeisnecessary, including
the unavailability, of professional or technical personnel or of
materials and equipment, or because necessary construction or
ateration of facilities cannot be completed by the origina
abatement date.

d. All availableinterim steps being taken to safeguard the
employees against the cited hazard during the abatement period.

e. A certification that a copy of the petition has been
posted and, if appropriate, served on the authorized
representative of affected employees, in accordance with
paragraph R614-1-7.0.3.a. and a certification of the date upon
which such posting and service was made.

3. A petition for modification of abatement date shall be
filed with the Administrator who issued the citation no later
than the close of the next working day following the date on
which abatement was originally required. A later-filed petition
shall beaccompanied by theempl oyer’s statement of exceptional
circumstances explaining the delay.

a. A copy of such petition shall be posted in aconspicuous
place where all affected employees will have notice thereof or
near such location where the violation occurred. The petition
shall remain posted for a period of ten (10) days. Where
affected employees are represented by an authorized
representative, said representative shall be served with acopy of
such petition.

b. Affected employeesor their representatives may filean
objection in writing to such petition with the aforesaid
Administrator. Failure to file such objection within ten (10)
working days of the date of posting of such petition or of service
upon an authorized representative shall constitute a waiver of
any further right to object to said petition.

c. The Administrator or his duly authorized agent shall
have authority to approve any petition for modification of
abatement date filed pursuant to paragraphs R614-1-7.0.2. and
3. Such uncontested petitions shall become final orders
pursuant to Subsection 34A-6-303(1) of the Act.

d. TheAdministrator or hisauthorized representative shall
not exercise his approval power until the expiration of ten (10)
daysfrom the date of the petition was posted or served pursuant
to paragraphs R614-1-7.0.3.a. and b. by the employer.

4. Where any petition is objected to by the affected
employees, the petition, citation, and any objections shall be
forwarded to the Administrator per R614-1-7.0.3.b. Upon
recei pt the Administrator shall scheduleand notify all interested
parties of a formal hearing before the Administrator or his
authorized representative(s). Minutes of this hearing shall be
taken and become public records of the Commission. Within
ten (10) days after conclusion of the hearing, awritten opinion
by the Administrator will be made, with copies to the affected
employeesor their representatives, the affected employer and to
the Commission.

P. Proposed penalties.

1. After, or concurrent with, the issuance of acitation and
within areasonabl e time after the termination of theinspection,
the Administrator shall notify the employer by certified mail or
by persona service by the Safety and Health Officer of the
proposed penalty under Section 34A-6-307 of the Act, or that
no penalty is being proposed. Any notice of proposed penalty
shall state that the proposed penalty shall be deemed to be the
final order of the Commission and not subject to review by any
court or agency unless, within 30 days from the date of receipt
of such natice, the employer notifiesthe Adjudication Division
in writing that he intends to contest the citation or the
notification of proposed penalty before the Commission.

2. The Administrator shall determine the amount of any
proposed penalty, giving due consideration to the
appropriateness of the penalty with respect to the size of the
business, of the employer being charged, the gravity of the
violation, the good faith of the employer, and the history of
previous violations, in accordance with the provisions of
Section 34A-6-307 of the Act.
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3. Appropriate penalties may be proposed with respect to
an alleged violation even though after being informed of such
alleged violation by the Safety and Health Officer, the employer
immediately abates, or initiates steps to abate, such alleged
violation. Penalties shall not be proposed for violations which
have no direct or immediate relationship to safety or health.

Q. Posting of citations.

1. Uponreceipt of any citation under the Act, theemployer
shall immediately post such citation, or copy thereof, unedited,
at or near each place of aleged violation referred to in the
citation occurred, except as hereinafter provided. Where,
because of the nature of the employer’'s operations, it is not
practicable to post the citation at or near each place of alleged
violation, such citation shall be posted, unedited, in aprominent
place where it will be readily observable by al affected
employees. For example, where employees are engaged in
activitieswhich are physically dispersed (see R614-1-7.B.), the
citation may be posted at thelocation to which employeesreport
each day. Where employees do not primarily work at or report
to a single location (see R614-1-7.B.2.), the citation must be
posted at the location from which the employees commence
their activities. The employer shall take stepsto ensure that the
citation is not altered, defaced, or covered by other material.

2. Eachcitation or acopy thereof, shall remain posted until
the violation has been abated, or for 3 working days which ever
islater. Thefiling by the employer of anotice of intention to
contest under R614-1-7.R. shall not affect his posting
responsibility unless and until the Commission issues a final
order vacating the citation.

3. An employer, to whom a citation has been issued, may
post a notice in the same location where such citation is posted
indicating that the citation is being contested before the
Commission, such notice may explain the reasons for such
contest. The employer may also indicate that specified steps
have been taken to abate the violation.

4. Any employer failing to comply with the provisions of
R614-1-7.Q.1. and 2. shall be subject to citation and penalty in
accordancewiththe provisionsof Section 34A-6-307 of the Act.

R. Employer and employee hearings before the
Commission.

1. Any employer to whom acitation or notice of proposed
penalty has been issued, may under Section 34A-6-303 of the
Act, notify the Adjudication Division in writing that he intends
to contest such citation or proposed pendty before the
Commission. Such notice of intention to contest shall be
postmarked within 30 days of the receipt by the employer of the
notice of proposed penalty. Every notice of intention to contest
shall specify whether it is directed to the citation or to the
proposed penalty, or both. The Adjudication Division shall
handle such notice in accordance with the rules of procedures
prescribed by the Commission.

2. An employee or representative of employees of an
employer towhomacitation hasbeen i ssued may, under Section
34A-6-303(3) of the Act, file a written notice with the
Adjudication Division alleging that the period of time fixed in
the citation for the abatement of the violation is unreasonable.
Such notice shall be postmarked within 30 days of thereceipt by
the employer of the notice of proposed penalty or notice that no
penalty isbeing proposed. The Administrator shall handle such

notice in accordance with the rules of procedure prescribed by
the Commission.

S. Failure to correct a violation for which a citation has
been issued.

1. If aninspection disclosesthat an employer hasfailed to
correct an alleged violation for which acitation has been issued
within the period permitted for its correction, the Administrator
shall notify theemployer by certified mail or by personal service
by the Safety and Health Officer of such failure and of the
additiona penalty proposed under Section 34A-6-307 of the Act
by reason of such failure. The period for the correction of a
violation for which acitation has been issued shall not begin to
run until the entry of afina order of the Commission inthecase
of any review proceedings initiated by the employer in good
faith and not solely for delay or avoidance of penalties.

2. Any employer receiving a notification of failure to
correct a violation and of proposed additional penaty may,
under Section 34A-6-303(3) of the Act, notify the Adjudication
Division in writing that he intends to contest such notification
or proposed additiona penalty before the Commission. Such
noticeof intention to contest shall be postmarked within 30 days
of receipt by the employer of the notification of failure to
correct a violation and of proposed additiona penaty. The
Adjudication Division shall handle such natice in accordance
with the rules of procedures prescribed by the Commission.

3. Each notification of failureto correct aviolation and of
proposed additional penalty shall statethat it shall be deemed to
be the final order of the Commission and not subject to review
by any court or agency unless, within 30 days from the date of
receipt of such notification, the employer notifies the
Adjudication Division in writing that he intends to contest the
notification or the proposed additiona penalty before the
Commission.

T. Informal conferences.

At the request of an affected employer, employee, or
representative of employees, the Administrator may hold an
informal conference for the purpose of discussing any issues
raised by an inspection, citation, notice of proposed penalty, or
notice of intention to contest. The Administrator shall provide
in writing the reasons for any settlement of issues at such
conferences. If the conferenceisrequested by the employer, an
affected employee or his representative shall be afforded an
opportunity to participate, at thediscretion of theAdministrator.
If the conference is requested by an employee or representative
of employees, the employer shall be afforded an opportunity to
participate, at the discretion of the Administrator. Any party
may be represented by counsel at such conference. No such
conferenceor request for such conference shall operate asastay
of any 30 day period for filing anotice of intention to contest as
prescribed in R614-1-7.R.

R614-1-8. Recording and Reporting Occupational Injuries
and llInesses.

A. Therulesinthissectionimplement Sections 34A-6-108
and 34A-6-301(3) of the Act. These sections provide for
record-keeping and reporting by employers covered under the
Act, for developing information regarding the causes and
prevention of occupational accidents and illnesses, and for
maintaining a program of collection, compilation, and anaysis
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of occupational safety and health statistics. Regardless of size
or type of operation, accidents and fatalities must be reported to
UQOSH in accordance with the requirements of R614-1-5.C.

B. Exceptions to Recordkeeping and Reporting
Requirements.

1. Small Employers. An employer who had no more than
ten (10) employees at any time during the calendar year
immediately preceding the current calendar year need not
comply with any of the requirements of this part except the
following:

a. Obligation to report under R614-1-5.C. concerning
fatalities or accidents; and

b. Obligation to maintain a log of occupational injuries
and illnesses under R614-1-8.C. and to make reports under
R614-1-8.N. upon being notified inwriting by the Commission’s
Statistics Section that the employer has been sdlected to
participate in a statistical survey of occupationa injuries and
illnesses.

2. Employers who are engaged in farming operations,
having 10 or fewer employees are not subject to the Act,
including the provisions of this part.

3. Edablishments Classified in Standard Industria
Classification Codes (SIC) 52-89, (except 52-54, 70, 75, 76, 79
and 80.) Anemployer whoseestablishmentisclassifiedin SIC's
52-89, (excluding 52-54, 70, 75, 76, 79 and 80) need not
comply, for such establishment, with any of the requirements of
this part except the following:

a. Obligation to report under R614-1-5.C. concerning
fatalities or seriousinjury.

b. Obligation to maintain a log of occupational injuries
and illnesses under R614-1-8.K. and L. upon being notified in
writing by the federal Bureau of Labor Statistics that the
employer has been selected to participate in a statistical survey
of occupational injuries and illnesses; and

¢. Those employerswho engage in activities classified as
high risk industries (i.e., area estate establishment engaged in
construction activities) must maintain records on the High Risk
portions of their operations.

C. Log and summary of occupational injuries and illness.

1. Each employer shall maintain in each establishment a
log and summary of al recordable occupational injuries and
illnesses for that establishment, except that under the
circumstances described in R614-1-8.C.2. an employer may
maintain the log and summary of occupationa injuries and
ilInesses at a place other than the establishment. Each employer
shall enter all recordable occupational injury and illness on the
log and summary as early as practicable but no later than 6
working days after receiving information that a recordable case
has occurred. For this purpose, the federa OSHA Form No.
200 or any private equivalent form may be used. OSHA Form
No. 200 or its equivalent shal be completed in the detail
provided in the form and instructions contained in OSHA Form
No. 200. If an equivalent of OSHA Form No. 200 isused, such
as a printout from data-processing equipment, the information
shall be asreadable and comprehensibleto aperson not familiar
with thedata-processing equipment asthe OSHA Form No. 200
itself.

2. Any employer may maintain the log and summary of
occupationa injuries and illnesses at a place other than the

establishment or by means of data-processing equipment, or
both, under the following circumstances:

a. There is available at the place where the log and
summary is maintained sufficient information to complete the
log to adate within 6 working days after receiving information
that arecordable case has occurred, asrequired by R614-1-8.C.

b. At each of the employer's establishments, there is
available a copy of the log and summary which reflects
separately theinjury andillnessexperienceof that establishment
complete and current to a date within 45 calendar days.

D. Period covered.

Records shall be established on a calendar year basis.

E. Supplementary record.

Inadditiontothelog and summary of occupational injuries
and illnesses provided for under R614-1-8.C.1., each employer
shall have availablefor inspection at each establishment within
6 working days after receiving information that a recordable
case has occurred, a supplementary record for that
establishment. The record shall be completed in the detail
prescribed in the instructions accompanying federa OSHA
Form No. 101. Workers compensation, insurance, or other
reports are acceptable aternative records if they contain the
information required by thefederal OSHA FormNo. 101. If no
acceptable aternative record is maintained for other purposes,
Federal OSHA Form No. 101 shall be used or the necessary
information shall be otherwise maintained.

F. Annua Summary.

1. Each employer shall post an annua summary of
occupational injuriesand illnessesfor each establishment. This
summary shall consist of a copy of the year's totals from the
form OSHA Form No. 200 and the following information from
that form: calendar year covered, company name, establishment
address, certification signature, title, and date. An OSHA Form
No. 200 shall be used in presenting the summary. If noinjuries
or illnesses occurred in the year, zeros must be entered in the
totals line, and the form must be posted.

2. The summary shall be completed by February 1
beginning with calendar year 1979. The summary of 1977
calendar year's occupational injuries and illnesses shall be
posted on OSHA form No. 102.

3. Each employer or the officer or employee of the
employer who supervises the preparation of the log and
summary of occupational injuriesandillnesses, shall certify that
theannua summary of occupational injuriesandillnessesistrue
and complete. The certification shall be accomplished by
affixing the signature of the employer, or the officer or
employee of the empl oyer who supervisesthe preparation of the
annual summary of occupational injuries and illnesses, at the
bottom of thelast page of thelog and summary or by appending
a separate statement to the annual summary certifying that the
annua summary istrue and complete.

4. Each employer shall post a copy of the establishment’s
summary in each establishment in the same manner that notices
are required to be posted under R614-1-7.B.1. The summary
covering the previous calendar year shall be posted no later than
February 1, and shall remain in place until March 1. For
employees who do not primarily report or work at a single
establishment, or who do not report to any fixed establishment
on a regular basis, employers shall satisfy this posting
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requirement by presenting or mailing a copy of the summary
portion of thelog and summary during the month of February of
the following year to each such employee who receives pay
during that month. For multi-establishment employers where
operations have closed down in some establishments during the
calendar year, it will not be necessary to post summaries for
those establishments.

a. Failure to post a copy of the establishment’s annual
summary may result in theissuance of citations and assessment
of penalties pursuant to Sections 34A-6-302 and 34A-6-307 of
the Act.

G. Retention of records.

1. Records provided for in R614-1-8.A.E., and F.
(including OSHA Form No. 200 and its predecessor OSHA
Forms No. 100 and No. 102) shal be retained in each
establishment for 5 years following the end of the year to which
they relate.

2. Preservation of records.

a. This section applies to each employer who makes,
maintains or has access to employee exposure records or
employee medical records.

b. "Employee exposure record" means a record of
monitoring or measuring which contains qualitative or
guantitative information indicative of employee exposures to
toxic materials or harmful physical agents. This includes both
individual exposure records and general research or statistical
studies based on information collected from exposure records.

c. "Employee medica record" means a record which
contains information concerning the heath status of an
employee or employees exposed or potentially exposed to toxic
materials or harmful physica agents. These records may
include, but are not limited to:

(1) The results of medical examinations and tests;

(2) Any opinions or recommendations of a physician or
other health professional concerning the health of an employee
or employees; and

(3) Any employee medica complaints relating to
workplace exposure. Employee medical records include both
individual medical records and general research or statistica
studies based on information collected from medical records.

d. Preservation of records. Each employer who makes,
maintains, or has access to employee exposure records or
employee medical records shall preserve these records.

e. Availability of records. The employer shall make
available, upon request to the Administrator, or adesignee, and
to the Director of the Division of Health, or a designee, al
employee exposure records and employee medical records for
examination and copying.

H. Accessto records.

1. Recordsprovided forin R614-1-8.A..,E., and F. shall be
available for inspection and copying by Compliance Officers
during any occupational safety and health inspection provided
for under R614-1-7 and Section 34A-6-301 of the Act.

2. The log and summary of all recordable occupational
injuriesand illnesses (OSHA No. 200) (thelog) provided for in
R614-1-8.A. shall, upon request, be made available by the
employer to any employee, former employee, and to their
representatives for examination and copying in a reasonable
manner and at reasonable times. The employee, former

employee, and their representatives shall have accessto thelog
for any establishment in which the employee is or has been
employed.

3. Nothing in this section shall be deemed to preclude
employees and employee representatives from collectively
bargaining to obtain access to information relating to
occupationa injuriesandillnessesin additionto theinformation
made available under this section.

4. Access to the log provided under this section shall
pertain to al logs retained under requirements of R614-1-8.G.

I. Reporting of fatality or accidents. (Refer to Utah
Occupationa Safety and Health Rule, R614-1-5.C.)

J. Falsification or failure to keep records or reports.

1. Section 34A-6-307 of the Act provides penalties for
false information and recordkeeping.

2. Failure to maintain records or file reports required by
this part, or in the details required by forms and instructions
issued under thispart, may result intheissuance of citationsand
assessment of penalties as provided for in Sections 34A-6-302
and 34A-6-307 of the Act.

K. Change of ownership.

Where an establishment has changed ownership, the
employer shall beresponsiblefor maintainingrecordsandfiling
reports only for that period of the year during which he owned
or operated such establishment. However, in the case of any
changein ownership, theemployer shall preservethoserecords,
if any, of the prior ownership which are required to be kept
under this Part. These records shal be retained at each
establishment to which they relate, for the period or remainder
thereof, required under R614-1-8.G.

L. Petitions for record-keeping exceptions.

1. Submission of petition. Any employer who wishes to
maintainrecordsinamanner different fromthat required by this
part may submit a petition containing the information specified
in R614-1-8.L.3. the Bureau of Labor Statistics of the U.S.
Department of Labor.

2. Opportunity for comment. Affected employeesor their
representativesshall have an opportunity to submit written data,
views, or arguments concerning the petition to the
Administrator within 10 working days following the receipt of
notice under R614-1-8.L.3.e.

3. Contents of petition. A petition filed under R614-1-
8.L.1. shdl include:

a. The name and address of the applicant;

b. The address of the places or employment involved.

c. Specifications of the reasons for seeking relief;

d. A descriptionof thedifferent record-keeping procedures
which are proposed by the applicant;

e. A statement that the applicant hasinformed his affected
employees of the petition by giving acopy thereof to them or to
their authorized representativeand by posting astatement giving
a summary of the petition and by other appropriate means. A
statement posted pursuant to this subparagraph shall be posted
in each establishment in the same manner that notices are
required to be posted under R614-1-7.B. The applicant shall
aso state that he has informed his affected employees of their
rights under R614-1-8.L..2.

f. In the event an employer has more than one
establishment he shall submit a list of the locations and the
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number of establishmentsin the state.

4. Additiona notice, conferences.

a. Inaddition to the actual notice provided for in R614-1-
8.L.3.e., the Administrator may provide such additional notice
of the petition as he may deem appropriate.

b. The Administrator may also afford an opportunity to
interested partiesfor informal conference or hearing concerning
the petition.

5. Action. After review of the petition, and of any
comments submitted in regard thereto, and upon completion of
any necessary appropriateinvestigation concerning the petition,
if the Administrator finds that the alternative procedure
proposed will not hamper or interfere with the purposes of the
Act and will provide equivalent information, he may grant the
petition subject to such conditions as he may determine
appropriate.

6. Publication. Whenever any relief is granted to an
applicant under this Act, notice of such relief, and the reasons
therefore, shall be published in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act. The U.S.
Department of Labor shall have been consulted and approval
given prior to the granting of relief by the Administrator.

7. Revocation. Whenever any relief under this rule is
sought to be revoked for any failure to comply with the
conditions thereof, and opportunity for informa hearing or
conference shall be afforded to the employers and affected
employees, or their representatives. Except in cases of
willfulness or where public safety or health requires otherwise,
before the commencement of any such informal proceeding, the
employer shal:

a. Benotified inwriting of the facts or conduct which may
warrant the action; and

b. Be given an opportunity to demonstrate or achieve
compliance.

8. Compliance after submission of a petition or any delay
by the Administrator, in acting upon a petition shall not relieve
any employer from any obligation to comply with this Part.
However, the Administrator shall give notice of the denia of
any petition within areasonable time.

M. Description of statistical program.

1. Section 34A-6-108 of the Act directsthe Administrator
to develop and maintain a program of collection, compilation,
and analysis of occupationa safety and health statistics. The
program shall consist of periodic surveys of occupational
injuries and illnesses.

2. Thesampledesign encompasses probability procedures,
detailed stratification by industry and size, and a systematic
selection within Stratification. Stratification and sampling will
be carried out in order to provide the most efficient sample for
eventual state estimates. Someindustrieswill be sampled more
heavily than others depending on theinjury rate level based on
previous experience. The survey should produce adequate
estimates for most four-digit Standard Industrial Classification
(SIC) industries in manufacturing and for three-digit
classification (SIC) in non-manufacturing. Full cooperation
with the U. S. Department of Labor in statistical programs is
intended.

N. Duties of employers.

1. Upon receipt of an Occupationa Injuries and IlInesses

Survey Form, theemployer shall promptly completetheformin
accordance with the instructions contained therein, and return
it in accordance with the aforesaid instructions.

2. Employers of employees engaged in physically
dispersed operations such as occur in construction, installation,
repair or service activities who do not report to any fixed
establishment on a regular basis but are subject to common
supervision may satisfy the provisions of R614-1-8.C., E., and
G. with respect to such employees by:

a. Maintaining the required records for each operation or
group of operations which is subject to common supervision
(field superintendent, field supervisor, €tc.) in an established
centra place;

b. Having the address and tel ephone number of the central
place available at each work-site; and

¢. Having personnel available at the central place during
normal business hours to provide information from the records
maintained there by telephone and by mail.

R614-1-9. Rules of Practice for Temporary or Permanent
Variance from the Utah Occupational Safety and Health
Standards. (Also Adopted and Published as Chapter XXI 11
of the Utah Occupational Safety and Health Field
Operations Manual.)

A. Scope.

1. Thisrule contains Rules of Practice for Administrative
procedures to grant variances and other relief under Section
34A-6-202 of the Act. Genera information pertaining to
employer-employee rights, obligations and procedures are
included.

B. Application for, or petition against V ariances and other
relief.

1. The applicable parts of Section 34A-6-202 of the Act
shall govern application and petition procedure.

2. Any employer or class of employersdesiring avariance
from a standard must make a formal written request including
the following information:

a. The name and address of applicant;

b. The address of the place or places of employment
involved;

c. A specification of the standard or portion thereof from
which the applicant seeks a variance;

d. A statement by the applicant, supported by opinions
from qualified persons having first-hand knowledge of thefacts
of the case, that he is unable to comply with the standard or
portionthereof and adetailed statement of thereasonstherefore;

e. A statement of the stepsthe applicant hastaken and will
take, with specific dateswhereappropriate, to protect employees
against the hazard covered by the existing standard;

f. A statement of when the applicant expectsto be ableto
comply with the standard and of what steps he has taken and
will take, with specific dates where appropriate, to come into
compliancewith the standards (appliesto temporary variances);

g. A statement of the facts the applicant would show to
establish that (applies to newly promulgated standards);

(1) Theapplicant is unable to comply with a standard by
its effective date because of unavailability of professional or
technical personnel or of materials and equipment needed to
come into compliance with the standard or because necessary
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construction or ateration of facilities cannot be completed by
the effective date;

(2) He is taking al available steps to safeguard his
employees against the hazards covered by the standards; and

(3) He has an effective program for coming into
compliance with the standard as quickly as practicable;

h. Any request for a hearing, as provided in thisrule;

i. A statement that the applicant hasinformed his affected
employees of the application for variance by giving a copy
thereof to their authorized representative, posting a summary
statement of the application at the place or placeswhere notices
to employees are normally posted specifying where acopy may
be examined; and

j. A description of how affected employees have been
informed of their rights to petition the Administrator for a
hearing.

3. Theapplicant shall designate the method he will useto
safeguard his employees until avarianceis granted or denied.

4. Whenever a proceeding on acitation or arelated issue
concerning aproposed penalty or period of abatement has been
contested and is pending beforean Administrative Law Judge or
any subsequent review under the Administrative ProceduresAct,
until the completion of such proceeding, the Administrator may
deny avariance application on a subject or an issue concerning
acitation which has been issued to the employer.

C. Hearings.

1. The Administrator may conduct hearings upon
application or petitionin accordancewith Section 34A-6-202(4)
of the Act if:

a. Employee(s), the public, or other interested groups
petition for a hearing; or

b. The Administrator deems it in the public or employee
interest.

2. When a hearing is considered appropriate, the
Administrator shall set the date, time, and place for such
hearing. Heshall providetimely notification to the applicant for
variance and the petitioners. In the notice of hearing to the
applicant, the applicant will be directed to notify his employees
of the hearing.

3. Notice of hearings shall be published in the
Administrative Rulemaking Bulletin. This shal include a
statement that the application request may be inspected at the
UOSH Division Office.

4. A copy of the Natification of Hearing along with other
pertinent information shall be sent to the U.S. Department of
Labor, Regional Administrator for OSHA.

D. Inspection for Variance Application.

1. A vaiance inspection will be required by the
Administrator or his designee prior to fina determination of
either acceptance or denial.

2. A variance inspection is a single purpose, pre-
announced, non-compliance inspection and shall include
employee or employer representative participation or interview
where necessary.

E. Interim order.

1. The purpose of an interim order is to permit an
employer to proceed in a non-standard operation while
administrative procedures are being completed. Use of this
interim procedure is dependent upon need and empl oyee safety.

2. Following avarianceinspection, and after determination
and assurancethat employeesareto be adequately protected, the
Administrator may immediately grant, in writing, an interim
order. To expedite the effect of the interim order, it may be
issued at the work-site by the Administrator. Theinterim order
will remain in force pending completion of the administrative
promulgation action and the formal granting or denying of a
temporary/permanent variance as requested.

F. Decision of the Administrator.

1. The Administrator may deny the application if:

a. It does not meet the requirements of paragraph R614-1-
8.B.;

b. It does not provide adequate safety in the workplace for
affected employees; or

c. Testimony or information provided by the hearing or
inspection does not support the applicant’s request for variance
as submitted.

2. Letters of natification denying variance applications
shall be sent to the applicant, and will include posting
requirements to inform employees, affected associations, and
employer groups.

a. A copy of correspondence related to the denial request
shall be sent to the U.S. Department of Labor, Regiona
Administrator for OSHA.

b. Theletter of denial shall be explicit in detail as to the
reason(s) for such action.

3. The Administrator may grant the request for variances
provided that:

a. Datasupplied by the applicant, the UOSHA inspection
and information and testimony affords adequate protection for
the affected employee(s);

b. Notification of approva shal follow the pattern
described in R614-1-9.C.2. and 3,;

c¢. Limitations, restrictions, or requirementswhich become
part of the variance shall be documented in the letter granting
the variance.

4. The Administrator’s decision shall be deemed fina
subject to Section 34A-6-202(6).

G. Recommended Time Table for Variance Action.

1. Publication of agency intent to grant avariance. This
includes public comment and hearing notification in the Utah
Administrative Rulemaking Bulletin:  within 30 days after

receipt.
2. Public comment period: within 20 days after
publication.

3. Public hearing: within 30 days after publication

4. Notification of U.S. Department of Labor Regional
Administrator for OSHA: 10 days after agency publication of
intent.

5. Fina Order: 120 days after receipt of variance
application if publication of agency intent is made.

6. Rejection of variance application without publication of
agency intent: 20 days after receipt of application.

a. Notification of U.S. Department of Labor Regional
Administrator for OSHA: 20 days after receipt of application.

H. Public Notice of Granted Variances, Tolerances,
Exemptions, and Limitations.

1. Every fina action granting variance, exemption, or
limitation under this rule shall be published as required under
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Title63, Chapter 46a, Utah AdministrativeRulemaking Act, and
the time table set forth in R614-1-9.G.

I. Acceptance of federally Granted Variances.

1. Where a variance has been granted by the U.S.
Department of Labor, Occupationa Safety and Hedth
Administration, following Federal Promulgati on procedures, the
Administrator shall take the following action:

a. Compare the federal OSHA standard for which the
variance was granted with the equivalent UOSH standard.

b. Identify possible application in Utah.

c. If the UOSH standard under consideration for
application of the variance has exactly or essentially the same
intent as the federal standard and there is the probability of a
multi-state employer doing business in Utah, then the
Administrator shall accept the variance (as federally accepted)
and promulgate it for Utah under the provisions of Title 63,
Chapter 46a, Utah Administrative Rulemaking Act.

d. If the variance has no apparent application to Utah
industry, or to a multi-state employer in Utah, or if it conflicts
with Utah Legidativeintent, or established policy or procedure,
the federa variance shall not be accepted. In such case, the
Regional Administrator will be so notified.

J. Revocation of aVariance.

1. Any variance (temporary or permanent) whether
approved by the state or one accepted by State based on Federal
approval, may be revoked by the Administrator if it is
determined through on-site inspection that:

a. The employer is not complying with provisions of the
variance as granted;

b. Adequate employeesafety isnot afforded by theoriginal
provisions of the variance; or

¢. A more stringent standard has been promulgated, isin
force, and conflictswith prior considerationsgiven for employee
safety.

2. Afederaly approved national variance may be revoked
by the state for a specific work-site or place of employment
within the state for reasons cited in R614-1-9.J.1. Such
revocations must be in writing and give full particulars and
reasons prompting the action. Full rights provided under the
law, such as hearings, etc., must be afforded the employer.

3. Normally, permanent variances may be revoked or
changed only after being in effect for at least six months.

K. Coordination.

1. All variances issued by the Administrator will be
coordinated withtheU.S. Department of Labor, OSHA toinsure
consistency and avoid improper unilateral action.

R614-1-10. Discrimination.

A. General.

1. TheAct provides, among other things, for the adoption
of occupational safety and health standards, research and
development activities, inspections and investigations of work
places, and record keeping requirements.  Enforcement
proceduresinitiated by the Commission; review proceedings as
required by Title 63, Chapter 46b, Administrative Procedures
Act; and judicia review are provided by the Act.

2. Thisruledeas essentialy with therights of employees
afforded under section 34A-6-203 of the Act. Section 34A-6-
203 of the Act prohibits reprisals, in any form, against

employees who exercise rights under the Act.

3. The purpose is to make available in one place
interpretations of the various provisions of Section 34A-6-203
of the Act which will guide the Administrator in the
performance of his dutiesthereunder unlessand until otherwise
directed by authoritative decisions of the courts, or concluding,
upon reexamination of an interpretation, that it isincorrect.

B. Persons prohibited from discriminating.

Section 34A-6-203 definesempl oyeeprotectionsunder the
Act, because the employee has exercised rights under the Act.
Section 34A-6-103(11) of the Act defines "person".
Consequently, the prohibitions of Section 34A-6-203 are not
limited to actions taken by employers against their own
employees. A person may be chargeable with discriminatory
action against an employee of another person. Section 34A-6-
203 would extend to such entities as organi zations representing
employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate
against an employee. (See, Meek v. United States, F. 2d 679
(6th Cir., 1943); Bowe v. Judson C. Burnes, 137 F 2d 37 (3rd
Cir., 1943).)

C. Persons protected by section 34A-6-203.

1. All employeesareafforded thefull protection of Section
34A-6-203. For purposes of the Act, an employeeisdefinedin
Section 34A-6-103(6). The Act does not define the term
"employee". However, the broad remedia nature of this
legislation demonstrates a clear intent that the existence of an
employment relationship, for purposes of Section 34A-6-203
to be based upon economic realities rather than upon common
law doctrines and concepts. (See, U.S. v. Silk, 331 U.S. 704
(1947); Rutherford Food Corporation v. McComb, 331 U.S.
722 (1947).)

2. For purposes of Section 34A-6-203, even an applicant
for employment could be considered an employee. (See, NLRB
v. Lamar Creamery, 246 F. 2d 8 (5th Cir., 1957).) Further,
because Section 34A-6-203 speaksin terms of any employes, it
isaso clear that the employee need not be an employee of the
discriminator. The principa consideration would be whether
the person aleging discrimination was an "employee" at the
time of engaging in protected activity.

3. Inview of thedefinitionsof "employer" and " empl oyee"
contained in the Act, employees of a State or political
subdivision thereof would be within the coverage of Section
34A-6-203.

D. Unprotected activities distinguished.

1. Actions taken by an employer, or others, which
adversely affect an employee may be predicated upon
nondiscriminatory grounds. The proscriptions of Section 34A-
6-203 apply when the adverse action occurs because the
employee has engaged in protected activities. An employee's
engagement in activities protected by the Act does not
automatically render him immune from discharge or discipline
for legitimate reasons, or from adverse action dictated by non-
prohibited considerations. (See, NLRB v. Dixie Motor Coach
Corp., 128 F. 2d 201 (5th Cir., 1942).)

2. To establish a violation of Section 34A-6-203, the
employee’s engagement in protected activity need not be the
sole consideration behind discharge or other adverse action. If
protected activity was a substantia reason for the action, or if
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thedischargeor other adverse actionwould not have taken place
"but for" engagement in protected activity, Section 34A-6-203
has been violated. (See, Mitchell v. Goodyear Tire and Rubber
Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg v. Bama
Manufacturing, 302 F. 2d 152 (5th Cir., 1962).) Ultimately, the
issueasto whether adischargewasbecause of protected activity
will have to be determined on the basis of the facts in the
particular case.

E. Specific protections- complaintsunder or related to the
Act.

1. Discharge of, or discrimination against an employee
because the employee hasfiled "any complaint under or related
tothisAct" isprohibited by Section 34A-6-203. An exampleof
a complaint made "under" the Act would be an employee
request for inspection pursuant to Section 34A-6-301(6).
However, thiswould not betheonly type of complaint protected
by Section 34A-6-203. Therange of complaints'related to" the
Act is commensurate with the broad remedia purposes of this
legislation and the sweeping scope of its application, which
entailsthefull extent of the commerce power. ((SeeCong. Rec.,
vol. 116 P. 42206 December 17, 1970).)

2. Complaintsregistered with Federal agencieswhich have
the authority to regulate or investigate occupational safety and
health conditionsare complaints"related to" thisAct. Likewise,
complaints made to State or local agencies regarding
occupational safety and health conditionswould be "related to"
the Act. Such complaints, however, must relateto conditions at
the workplace, as distinguished from complaints touching only
upon general public safety and health.

3. Further, the salutary principles of the Act would be
seriously undermined if employees were discouraged from
|odging complaintsabout occupational safety and health matters
with their employers. Such complaintsto employers, if madein
good faith, therefore would be related to the Act, and an
employee would be protected against discharge or
discrimination caused by a complaint to the employer.

F. Proceedings under or related to the act.

1. Discharge of, or discrimination against, any employee
because the empl oyee has exercised the employee'srightsunder
or related to this Act is also prohibited by Section 34A-6-203.
Examples of proceedings which would arise specifically under
the Act would be inspections of work-sites under Section 34A-
6-301 of the Act, employee contest of abatement date under
Section 34A-6-303 of the Act, employee initiation of
proceedings for promulgation of an occupational safety and
health standard under Section 34A-6-202 of the Act and Title
63, Chapter 46a, employee application for modification of
revocation of avariance under Section 34A-6-202(4)(c) of the
Act and R614-1-9., employee judicia challenge to a standard
under Section 34A-6-202(6) of the Act, and employee appeal of
anorder issued by an Administrative Law Judge, Commissioner,
or Appeals Board under Section 34A-6-304. In determining
whether a "proceeding" is "related to" the Act, the
considerations discussed in R614-1-10.G. would aso be
applicable.

2. An employee need not himself directly institute the
proceedings. It issufficient if he setsinto motion activities of
others which result in proceedings under or related to the Act.

G. Testimony.

Discharge of, or discrimination against, any employee
because the employee "has testified or is about to testify" in
proceedings under or related to the Act is also prohibited by
Section 34A-6-203. This protection would of course not be
limited to testimony in proceedings instituted or caused to be
instituted by the employee, but would extend to any statements
giveninthecourseof judicial, quasi-judicial, and administrative
proceedings, including inspections, investigations, and
administrative rulemaking or adjudicative functions. If the
employee is giving or is about to give testimony in any
proceeding under or related to the Act, he would be protected
against discrimination resulting from such testimony.

H. Exercise of any right afforded by the Act.

1. In addition to protecting employees who file
complaints, institute proceedings under or related to the Act it
a so prohibited by Section 34A-6-203 discrimination occurring
because of the exercise "of any right afforded by this Act."
Certain rights are explicitly provided in the Act; for example,
there is a right to participate as a party in enforcement
proceedings (34A-6-303). Certain other rights exist by
necessary implications. For example, employees may request
information from the Utah Occupational Safety and Hedlth
Administration; such requests would constitute the exercise of
aright afforded by the Act. Likewise, employees interviewed
by agents of the Administrator in the course of inspections or
investigations could not subsequently be discriminated against
because of their cooperation.

2. Review of the Act and examination of the legislative
history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off
thejob because of potential unsafe conditions at the workplace.
Hazardous conditions which may be violative of the Act will
ordinarily be corrected by the employer, once brought to his
attention. If corrections are not accomplished, or if there is
dispute about the existence of a hazard, the employee will
normally have opportunity to request inspection of the
workplace pursuant to Section 34A-6-301 of the Act, or to seek
theassi stance of other public agencieswhich haveresponsibility
in the field of safety and health. Under such circumstances,
therefore, an employer would not ordinarily be in violation of
Section 34A-6-203 by taking action to discipline an employee
for refusing to perform normal job activities because of alleged
safety or health hazards.

a. Occasions might arise when an employeeis confronted
with a choice between not performing assigned tasks or
subjecting himself to serious injury or death arising from a
hazardous condition at the workplace. |f the employee, with no
reasonabl e aternative, refuses in good faith to expose himself
to the dangerous condition, he would be protected against
subsequent discrimination.  The condition causing the
employee’s apprehension of death or injury must be of such a
nature that a reasonable person, under the circumstances then
confronting the employee, would conclude that thereisared
danger of death or serious injury and that there is insufficient
time, dueto the urgency of the situation, to eliminate the danger
through resort to regular statutory enforcement channels. In
addition, in such circumstances, the employee, where possible,
must also have sought from his employer, and been unable to
obtain, a correction of the dangerous condition.
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I. Procedures - Filing of complaint for discrimination.

1. Who may file. A complaint of Section 34A-6-203
discrimination may be filed by the employee himself, or by a
representative authorized to do so on his behalf.

2. Nature of filing. No particular form of complaint is
required.

3. Place of filing. Complaint should be filed with the
Administrator, Division of Occupational Safety and Health,
Labor Commission, 160 East 300 South, Salt Lake City, Utah
84114-6650, Telephone 530-6901.

4. Timefor filing.

a. Section 34A-6-203(2)(b) provides protection for an
employee who believes that he has been discriminated against.

b. A mgor purpose of the 30-day period in this provision
isto allow the Administrator to decline to entertain complaints
which have become stale. Accordingly, complaints not filed
within 30 days of an aleged violation will ordinarily be
presumed to be untimely.

c. However, there may be circumstances which would
justify tolling of the 30-day period on recognized equitable
principles or because of strongly extenuating circumstances,
e.g., wherethe employer has conceal ed, or misled the employee
regarding the grounds for discharge or other adverse action;
where the employee has, within the 30-day period, resorted in
good faith to grievance-arbitration proceedings under a
collective bargaining agreement or filed a complaint regarding
the same general subject with another agency; where the
discrimination isin the nature of a continuing violation. Inthe
absence of circumstances justifying a tolling of the 30-day
period, untimely complaints will not be processed.

J. Notification of administrator’s determination.

The Administrator is to notify a complainant within 90
days of the complaint of his determination whether prohibited
discrimination has occurred. This 90-day provision is
considered directory in nature. While every effort will be made
to notify complainants of the Administrator's determination
within 90 days, there may beinstanceswhen it isnot possibleto
meet the directory period set forth in this section.

K. Withdrawal of complaint.

Enforcement of the provisionsof Section 34A-6-203 isnot
only amatter of protecting rights of individual employees, but
also of publicinterest. Attempts by an employeeto withdraw a
previoudly filed complaint will not necessarily result in
termination of the Administrator’s investigation.  The
Administrator’s jurisdiction cannot be foreclosed as a matter of
law by unilateral action of the employee. However, avoluntary
and uncoerced request from a complainant to withdraw his
complaint will be given careful consideration and substantial
weight as amatter of policy and sound enforcement procedure.

L. Arbitration or other agency proceedings.

1. Anemployeewho filesacomplaint under Section 34A-
6-203(2) of the Act may aso pursue remedies under grievance
arbitration proceedingsin collective bargaining agreements. In
addition, the complainant may concurrently resort to other
agenciesfor relief, such asthe National Labor Relations Board.
The Administrator’sjurisdiction to entertain Section 34A-6-203
complaints, to investigate, and to determine whether
discrimination has occurred, is independent of the jurisdiction
of other agencies or bodies. The Administrator may file action

indistrict court regardlessof the pendency of other proceedings.

2. However, the Administrator also recognizes the policy
favoring voluntary resolution of disputes under proceduresin
collective bargaining agreements. (See, e.g., Boy'sMarket, Inc.
v. Retail Clerks, 398 U.S. 235 (1970); Republic Steel Corp. v.
Maddox, 379 U.S. 650 (1965); Carey v. Westinghouse El ectric
Co., 375 U.S. 261 (1964); Collier Insulated Wire, 192 NLRB
No. 150 (1971).) By the same token, due deference should be
paid to the jurisdiction of other forums established to resolve
disputes which may aso be related to Section 34A-6-203
complaints.

3. Whereacomplainant isin fact pursuing remedies other
than those provided by Section 34A-6-203, postponement of the
Administrator's determination and deferral to theresultsof such
proceedingsmay beinorder. (See, Burlington Truck Lines, Inc.,
v. U.S, 371 U.S. 156 (1962).)

4. Postponement of determination. Postponement of
determination would be justified where the rights asserted in
other proceedings are substantialy the same as rights under
Section 34A-6-203 and those proceedings are not likely to
violatetherightsguaranteed by Section 34A-6-203. Thefactual
issues in such proceedings must be substantially the same as
those raised by Section 34A-6-203 complaint, and the forum
hearing the matter must have the power to determine the
ultimateissue of discrimination. (See, Riosv. Reynolds Metas
Co., F. 2d (5th Cir., 1972), 41 U.S.L.W. 1049 (October 10,
1972): Newmanv. Avco Corp., 451 F. 2d 743 (6th Cir., 1971).)

5. Deferra to outcome of other proceedings. A
determination to defer to the outcome of other proceedings
initiated by a complainant must necessarily be made on a case-
to-case basis, after careful scrutiny of all availableinformation.
Before deferring to the results of other proceedings, it must be
clear that those proceedings dealt adequately with all factual
issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings
was not repugnant to the purpose and policy of the Act. Inthis
regard, if such other actions initiated by a complainant are
dismissed without adjudicative hearing thereof, such dismissal
will not ordinarily be regarded as determinative of the Section
34A-6-203 complaint.

M. Employee refusal to comply with safety rules.

Employees who refuse to comply with occupational safety
and hedlth standards or valid safety rules implemented by the
employer in furtherance of the Act are not exercising any rights
afforded by the Act. Disciplinary measurestaken by employers
solely in response to employee refusal to comply with
appropriate safety rules and regulations, will not ordinarily be
regarded asdiscriminatory action prohibited by Section 34A-6-
203. This situation should be distinguished from refusals to
work, as discussed in R614-1-10.H.

R614-1-11. Rules of Agency Practice and Procedure
Concerning UOSH Accessto Employee M edical Records.

A. Policy.

UQOSH access to employee medical recordswill in certain
circumstances be important to the agency’s performance of its
statutory functions. Medical records, however, contain personal
details concerning the lives of employees. Due to the
substantial personal privacy interestsinvolved, UOSH authority
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to gain access to persondly identifiable employee medical
information will be exercised only after the agency has made a
careful determination of its need for thisinformation, and only
with appropriate safeguardsto protect individua privacy. Once
this information is obtained, UOSH examination and use of it
will be limited to only that information needed to accomplish
the purpose for access. Persondly identifiable employee
medical information will be retained by UOSH only for solong
as needed to accomplish the purpose for access, will be kept
secure while being used, and will not be disclosed to other
agencies or members of the public except in narrowly defined

circumstances.  This section establishes procedures to
implement these poalicies.
B. Scope.

1. Except as provided in paragraphs R614-1-11.B.3.
through 6. below, this rule applies to al requests by UOSH
personnel to obtain access to records in order to examine or
copy persondly identifiable employee medical information,
whether or not pursuant to the access provision of R614-1-12.D.

2. For the purposes of this rule, "personally identifiably
employee medical information" means employee medical
information accompanied by either direct identifiers (name,
address, socia security number, payroll number, etc.) or by
information which could reasonably be used in the particular
circumstances indirectly to identify specific employees (e.g.,
exact age, height, weight, race, sex, date of initial employment,
job title, etc.).

3. Thisrule does not apply to UOSH access to, or the use
of, aggregate employee medical information or medical records
on individual employees which is not a personally identifiable
form. This section doesnot apply to records required by R614-
1-8 to death certificates, or to employee exposure records,
including biological monitoring recordsdefined by R614-1-3.M.
or by specific occupationa safety and health standards as
exposure records.

4. This rule does not apply where UOSH compliance
personnel conduct an examination of employee medical records
solely to verify employer compliance with the medica
surveillance record keeping requirements of an occupational
safety and health standard, or with R614-1-12. An examination
of this nature shall be conducted on-site and, if requested, shall
be conducted under the observation of the record holder. The
UOSH compliance personne shall not record and take off-site
any information frommedical recordsother than documentation
of the fact of compliance or non-compliance.

5. Thisrule does not apply to agency accessto, or the use
of, personaly identifiable employee medical information
obtained in the course of litigation.

6. Thisruledoesnot apply where awritten directive by the
Administrator authorizes appropriately qualified personnel to
conduct limited reviews of specific medical information
mandated by an occupational safety and health standard, or of
specific biological monitoring test results.

7. Even if not covered by the terms of this rule, al
medicaly related information reported in a personaly
identifiable form shall be handled with appropriate discretion
and care befitting al information concerning specific
employees. There may, for example, be persona privacy
interests invol ved which militate against disclosure of thiskind

of information to the public.

C. Responsible persons.

1. UOSH Administrator. The Administrator of the
Division of Occupational Safety and Health of the Labor
Commission shall beresponsible for the overall administration
and implementation of the procedures contained in this rule,
including making final UOSH determinations concerning:

a. Access to personaly identifiable employee medical
information, and

b. Inter-agency transfer or public disclosure of personally
identifiable employee medical information.

2. UOSH Medica Records Officer. The Administrator
shall designate a UOSH officia with experience or training in
the evaluation, use, and privacy protection of medical recordsto
be the UOSH Medical Records Officer. The UOSH Medica
Records Officer shall report directly to the Administrator on
matters concerning this section and shall be responsible for:

a. Making recommendationsto the Administrator asto the
approval or denia of written access orders.

b. Assuring that written access orders meet the
requirements of paragraphs R614-1-11.D.2. and 3. of thisrule.

¢. Responding to employee, collective bargaining agent,
and employer objections concerning written access orders.

d. Regulating the use of direct personal identifiers.

e. Regulating internal agency use and security of
personally identifiable employee medical information.

f. Assuring that the results of agency anayses of
personally identifiable medica information are, where
appropriate, communicated to employees.

g. Preparing an annual report of UOSH's experience under
thisrule.

h. Assuring that advance noticeisgiven of intended inter-
agency transfers or public disclosures.

3. Principa UOSH Investigator. The Principal UOSH
Investigator shall be the UOSH employee in each instance of
accessto personaly identifiable employee medical information
who is made primarily responsible for assuring that the
examination and use of this information is performed in the
manner prescribed by a written access order and the
requirements of this section. When access is pursuant to a
written access order, the Principal UOSH Investigator shall be
professionally trained in medicine, public health, or alliedfields
(epidemiology, toxicology, industria hygiene, bio-statistics,
environmental hedlth, etc.)

D. Written access orders.

1. Requirement for written access order. Except as
provided in paragraph R614-1-11.D.4. below, each request by
a UOSH representative to examine or copy personally
identifiableemployeemedical information containedinarecord
held by an employer or other record holder shall be made
pursuant to awritten access order which has been approved by
the Administrator upon the recommendation of the UOSH
Medical Records Officer. If deemed appropriate, a written
access order may constitute, or be accompanied by an
administrative subpoena.

2. Approval criteria for written access order. Before
approving a written access order, the Administrator and the
UOSH Medical Records Officer shall determine that:

a. The medical information to be examined or copied is
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relevant to astatutory purpose and thereisaneed to gain access
to this personally identifiable information.

b. The personally identifiable medical information to be
examined or copied is limited to only that information needed
to accomplish the purpose for access, and

c. The personnel authorized to review and anayze the
personally identifiable medical information are limited to those
who have a need for access and have appropriate professional
qualifications.

3. Content of written access order. Each written access
order shall state with reasonable particularity:

a. The statutory purposes for which accessis sought.

b. Thegenera description of thekind of employee medical
information that will be examined and why there is a need to
examine personally identifiable information.

¢. Whether medica information will be examined on-site,
and what type of information will be copied and removed off-
site.

d. The name, address, and phone number of the Principal
UOSH Investigator and the names of any other authorized
persons who are expected to review and analyze the medical
information.

e. The name, address, and phone number of the UOSH
Medical Records Officer, and

f. The anticipated period of time during which UOSH
expects to retain the employee medical information in a
personally identifiable form.

4. Specia situations. Written access orders need not be
obtained to examine or copy personally identifiable employee
medical information under the following circumstances:

a. Specific written consent. |f the specific written consent
of an employeeis obtained pursuant to R614-1-12.D., and the
agency or an agency employeeis listed on the authorization as
thedesignated representativeto receivethemedical information,
then a written access order need not be obtained. Whenever
personally identifiable employee medical information is
obtained through specific written consent and taken off-site, a
Principal UOSH Investigator shall be promptly named to assure
protection of the information, and the UOSH Medical Records
Officer shall benotified of this person’sidentity. Thepersonally
identifiable medical information obtained shall thereafter be
subject to the use and security requirements of paragraphs
R614-1-11.H.

b. Physician consultations. A written access order need
not be obtained where a UOSH staff or contract physician
consults with an employer’'s physician concerning an
occupational safety or healthissue. Inasituation of thisnature,
the UOSH physician may conduct on-site evauation of
employee medical records in consultation with the employer’s
physician, and may make necessary personal notes of hisor her
findings. No employee medical records however, shall betaken
off-site in the absence of a written access order or the specific
written consent of an employee, and no notes of personally
identifiable employee medical information made by the UOSH
physician shall leave his or her control without the permission
of the UOSH Medica Records Officer.

E. Presentation of written access order and notice to
employees.

1. ThePrincipal UOSH Investigator, or someoneunder his

or her supervision, shall present at least two (2) copies each of
thewritten accessorder and an accompanying cover |etter to the
employer prior to examining or obtaining medical information
subject to a written access order. At least one copy of the
written access order shall not identify specific employees by
direct personal identifier. The accompanying cover letter shall
summarize the requirements of this section and indicate that
questionsor objections concerning thewritten access order may
bedirected to the Principal UOSH Investigator or to the UOSH
Medica Records Officer.

2. ThePrincipa UOSH Investigator shall promptly present
a copy of the written access order (which does not identify
specific employees by direct persona identifier) and its
accompanying cover letter to each collective bargaining agent
representing empl oyeeswhosemedi cal recordsaresubjecttothe
written access order.

3. ThePrincipal UOSH Investigator shall indicate that the
employer must promptly post acopy of the written access order
which does not identify specific employees by direct personal
identifier, aswell as post its accompanying cover |etter.

4. ThePrincipal UOSH Investigator shall discusswith any
collective bargaining agent and with the employer the
appropriateness of individual notice to employees affected by
the written access order. Where it is agreed that individual
notice is appropriate, the Principa UOSH Investigator shall
promptly provideto theemployer an adequate number of copies
of the written access order (which does not identify specific
employees by direct personal identifier) and its accompanying
cover |etter to enable the employer either to individually notify
each employee or to place a copy in each employee’'s medical
file.

F. Objections concerning a written access order. All
employees, collective bargaining agents, and employer written
objections concerning access to records pursuant to a written
access order shall be transmitted to the UOSH Medical Records
Officer. Unless the agency decides otherwise, access to the
record shall proceed without delay notwithstanding thelodging
of an objection. The UOSH Medica Records Officer shall
respond inwriting to each employee'sand collective bargaining
agent’swritten objection to UOSH access. Where appropriate,
the UOSH Medica Records Officer may revokeawritten access
order and direct that any medical information obtained by it by
returned to the origina record holder or destroyed. The
principal UOSH Investigator shall assurethat such instructions
by the UOSH Medica Records Officer are promptly
implemented.

G. Remova of direct persona identifiers. Whenever
employees medical information obtained pursuant to awritten
access order is taken off-site with direct persona identifiers
included, the Principa UOSH Investigator shall, unless
otherwise authorized by the UOSH Medica Records Officer,
promptly separate al direct persona identifiers from the
medical information, and code the medical information and the
list of direct identifiers with a unique identifying number of
each employee. The medical information with its numerical
code shall thereafter be used and kept secured asthough still in
adirectly identifiable form. The Principal UOSH Investigator
shall aso hand deliver or mail the list of direct personal
identifiers with their corresponding numerica codes to the
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UOSH Medical Records Officer. The UOSH Medical Records
Officer shall thereafter limit the use and distribution of the list
of coded identifiers to those with a need to know its contents.

H. Internal agency use of personally identifiable employee
medical information.

1. ThePrincipal UOSH Investigator shall in each instance
of access be primarily responsible for assuring that personally
identifiable employee medical information is used and kept
secured in accordance with this section.

2. The Principal UOSH Investigator, the UOSH Medical
Records Officer, the Administrator, and any other authorized
person listed on a written access order may permit the
examination or use of personally identifiable employee medical
information by agency employees and contractors who have a
need for access, and appropriate qualifications for the purpose
for which they are using the information. No UOSH employee
or contractor is authorized to examine or otherwise use
personally identifiable empl oyee medical information unless so
permitted.

3. Where a need exists, access to personally identifiable
employee medical information may be provided to attorneysin
the office of the State Attorney General, and to agency
contractorswho arephysiciansor who have contractually agreed
to abide by the requirements of this section and implementing
agency directives and instructions.

4, UOSH employees and contractors are only authorized
to use personally identifiable employee medical information for
the purposes for which it was obtained, unless the specific
written consent of the employee is obtained as to a secondary
purpose, or the procedures of R614-1-11.D. through G. are
repeated with respect to the secondary purpose.

5. Whenever practicable, the examination of personally
identifiable employee medical information shall be performed
on-sitewith aminimum of medical information taken off-sitein
apersonaly identifiable form.

I. Security procedures.

1. Agency files containing personaly identifiable
employee medical information shall be segregated from other
agency files. When not in active use, files containing this
information shall be kept secured in alocked cabinet or vault.

2. The UOSH Medical Records Officer and the Principal
UOSH Investigator shall each maintain a log of uses and
transfers of personadly identifiable employee medica
information and listsof coded direct personal identifiers, except
as to necessary uses by staff under their direct persond
supervision.

3. The photocopying or other duplication of personally
identifiable employee medical information shall be kept to the
minimum necessary to accomplish the purposes for which the
information was obtained.

4. The protective measures established by this rule apply
to al worksheets, duplicate copies, or other agency documents
containing personaly identifiable employee medical
information.

5. Intraragency transfers of personaly identifiable
employee medical information shall beby hand delivery, United
States mail, or equally protective means. Inter-office mailing
channels shall not be used.

J. Retention and destruction of records.

1. Consistent with UOSH records disposition programs,
personally identifiable employee medical information and lists
of coded direct persona identifiers shal be destroyed or
returned to theoriginal record holder when nolonger needed for
the purposes for which they were obtained.

2. Personally identifiable employee medica information
whichiscurrently not being used actively but may be needed for
future use shall be transferred to the UOSH Medica Records
Officer. The UOSH Medica Records Officer shall conduct an
annua review of al centrally-held information to determine
which information is no longer needed for the purposes for
which it was obtained.

K. Results of an agency anaysis using personaly
identifiable employee medical information.

1. The UOSH Medica Records Officer shall, as
appropriate, assure that the results of an agency analysis using
personally identifiable employee medical information are
communicated to the employees whose persona medical
information was used as a part of the analysis.

2. Annual report. The UOSH Medical Records Officer
shall on an annual basis review UOSH’s experience under this
section during the previous year, and prepare a report to the
UOSH Administrator which shall be made available to the
public. Thisreport shall discuss:

a. The number of written access orders approved and a
summary of the purposes for access;

b. The nature and disposition of employee; collective
bargaining agent, and employer written objections concerning
UOSH access to persondly identifiable employee medical
information; and

¢. The nature and disposition of requests for inter-agency
transfer or public disclosure of personally identifiable employee
medical information.

L. Inter-agency transfer and public disclosure.

1. Personally identifiable employee medical information
shall not be transferred to another agency or office outside of
UOSH (other than to The Attorney General’s Office) or
disclosed to the public (other than to the affected employee or
theoriginal record hol der) except when required by law or when
approved by the Administrator.

2. Except asprovidedin paragraph R614-1-11.L.3. below,
the Administrator shall not approvearequest for aninter-agency
transfer of personally identifiable employee medica
information, which has not been consented to by the affected
employees, unless the request is by a public heath agency
which:

a.  Needs the requested information in a personaly
identifiable form for a substantial public health purpose;

b. Will not use the requested information to make
individual determinationsconcerning affected empl oyeeswhich
could be to their detriment;

c. Has regulations or established written procedures
providing protection for personaly identifiable medica
information substantially equivalent to that of this section; and

d. Satisfies an exemption to the Privacy Act to the extent
that the Privacy Act appliesto the requested information (See 5
U.S.C. 552a(b); 29 CFR 70a.3).

3. Upon the approval of the Administrator, personaly
identifiable employee medical information may be transferred
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to:

a. The National Institute for Occupational Safety and
Health (NIOSH).

b. The Department of Justice when necessary with respect
to a specific action under the federal Occupational Safety and
Health Act of 1970 and Utah Occupational Safety and Hedlth
Act of 1973.

4, TheAdministrator shall not approvearequest for public
disclosure of employee medical information containing direct
personal identifiers unless there are compelling circumstances
affecting the health or safety of an individual.

5. The Administrator shall not approve arequest for public
disclosure of employee medical information which contains
information which could reasonably be used indirectly to
identify specific employees when the disclosure would
constitute a clearly unwarranted invasion of personal privacy.

6. Except as to inter-agency transfers to NIOSH or the
State Attorney Generd’s Office, the UOSH Medical Records
Officer shall assure that advance notice is provided to any
collectivebargai ning agent representing affected employeesand
to the employer on each occasion that UOSH intends to either
transfer personally identifiable employee medical informationto
another agency or disclose it to a member of the public other
than to an affected employee. When feasible, the UOSH
Medical Records Officer shall take reasonable steps to assure
that advance noticeis provided to affected employees when the
employee medical information to be released or disclosed
contains direct personal identifiers.

M. Effective date.

Thisrule shall become effective on January 15, 1981.

R614-1-12. Access to Employee Exposure and Medical
Records.

A. Purpose.

To provideemployeesand their designated representatives
aright of access to relevant exposure and medical records, and
to provide representatives of the Administrator aright of access
totheserecordsin order tofulfill responsibilitiesunder the Utah
Occupational Safety and Health Act. Access by employees,
their representatives, and the Administrator isnecessary toyield
both direct and indirect improvements in the detection,
treatment, and prevention of occupational disease. Each
employer isresponsiblefor assuring compliance with thisRule,
but the activities involved in complying with the access to
medical records provisions can be carried out, on behalf of the
employer, by the physician or other health care personnel in
charge of employee medical records. Except as expressly
provided, nothinginthisRuleisintended to affect existing lega
and ethical obligations concerning the maintenance and
confidentiality of employee medical information, the duty to
disclose information to a patient/employee or any other aspect
of the medical-care relationship, or affect existing legal
obligations concerning the protection of trade secret
information.

B. Scope.

1. Thisruleappliesto each genera industry, maritime, and
construction employer who makes, maintains, contracts for, or
has accessto employee exposure or medical records, or analyses
thereof, pertaining to employees exposed to toxic substances or

harmful physical agents.

2. Thisruleappliesto all employee exposure and medical
records, and analyses thereof, of employees exposed to toxic
substances or harmful physical agents, whether or not the
records are related to specific occupationa safety and health
standards.

3. Thisruleappliesto all employee exposure and medical
records, and analyses thereof, made or maintained in any
manner, including on an in-house or contractua (e.g., fee-for-
service) basis. Each employer shall assurethat the preservation
and access requirements of this rule are complied with
regardless of the manner in which records are made or
maintained.

C. Preservation of records.

1. Unless a specific occupational safety and health
standard providesadifferent period of time, each employer shall
assure the preservation and retention of records as follows:

a. Employee medical records. Each employee medical
record shall be preserved and maintained for aleast the duration
of employment plus thirty (30) years, except that hedth
insurance claims records maintained separately from the
employer'smedical programanditsrecordsneed not beretained
for any specified period.

b. Employee exposure records. Each employee exposure
record shall be preserved and maintained for at least thirty (30)
years, except that:

(1) Background data to environmental (workplace)
monitoring or measuring, such a laboratory reports and
worksheets, need only beretained for one (1) year solong asthe
sampling results, the collection methodology (sampling plan),
adescription of the analytical and mathematical methods used,
and a summary of other background data relevant to
interpretation of the results obtained, are retained for at least
thirty (30) years; and

(2) Materia safety data sheets and paragraph R614-1-
3.M.4. records concerning the identity of a substance or agent
need not be retained for any specified period as long as some
record of theidentity (chemical nameif known) of the substance
or agent, whereit was used, and when it was used isretained for
at least thirty (30) years; and

c. Analyses using exposure or medical records. Each
analysis using exposure or medical records shall be preserved
and maintained for at least thirty (30) years.

2. Nothing in this rule is intended to mandate the form,
manner, or process by which an employer preserves arecord so
long astheinformation contained in therecord is preserved and
retrievable, except that X-ray films shall be preserved in their
origina state.

D. Accessto records.

1. Whenever an employee or designated representative
requests accessto arecord, theemployer shall assurethat access
is provided in areasonable time, place, and manner, but in no
event later than fifteen (15) days after the request for accessis
made.

2. Whenever an employee or designated representative
requests a copy of a record, the employer shall, within the
period of time previously specified, assure that either:

a. A copy of the record is provided without cost to the
employee or representative;
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b. The necessary mechanical copying facilities (e.g.,
photocopying) are made avail able without cost to the employee
or representative for copying the record; or

c. Therecord isloaned to the employee or representative
for areasonable time to enable a copy to be made.

3. Whenever a record has been previously provided
without cost to an employee or designated representative, the
employer may charge reasonable, non-discriminatory
administrative costs (i.e., search and copy expenses but not
including overhead expenses) for arequest by the employee or
designated representative for additional copies of the record,
except that:

a. An employer shall not charge for an initial request for
acopy of new information that hasbeen added to arecord which
was previously provided; and

b. Anemployer shall not chargefor aninitial request by a
recognized or certified collective bargaining agent for acopy of
an employee exposure record or an analysis using exposure or
medical records.

4. Nothing inthisruleisintended to preclude employees
and collective bargaining agents from collectively bargaining to
obtain access to information in addition to that available under
thisrule.

5. Employee and designated representative access.

a. Employeeexposurerecords. Each employer shall, upon
request, assure the access of each employee and designated
representative to employee exposure records relevant to the
employee. For the purpose of this rule exposure records
relevant to the employee consist of:

(1) Records of the employee’s past or present exposure to
toxic substances or harmful physical agents,

(2) Exposure records of other employees with past or
present job duties or working conditions related to or similar to
those of the employee,

(3) Records containing exposure information concerning
the employee's workplace or working conditions, and

(4) Exposurerecords pertaining to workplaces or working
conditions to which the employee is being assigned or
transferred.

b. Employee medical records.

(1) Each employer shall, upon request, assurethe access of
each employee to employee medical records of which the
employee is the subject, except as provided in R614-1-12.D 4.

(2) Each employer shall, upon request, assurethe access of
each designated representative to the employee medical records
of any employee who has given the designated representative
specific written consent. R614-1-12A., Appendix A to R614-1-
12., contains a sample form which may be used to establish
specific written consent for accessto empl oyee medical records.

(3) Whenever access to employee medical records is
requested, a physician representing the employer may
recommend that the employee or designated representative:

(@ Consult with the physician for the purposes of
reviewing and discussing the records requested;

(b) Accept a summary of materia facts and opinions in
lieu of the records requested;, or

() Accept release of the requested records only to a
physician or other designated representative.

(4) Whenever an employee requests access to his or her

employee medical records, and a physician representing the
employer believes that direct employee access to information
contained in the records regarding a specific diagnosis of a
terminal illness or a psychiatric condition could be detrimental
to the empl oyeeshealth, the empl oyer may informtheemployee
that accesswill only be provided to a designated representative
of the employee having specific written consent, and deny the
employee’s request for direct access to this information only.
Where adesignated representati ve with specific written consent
requests access to information so withheld, the employer shall
assure the access of the designated representative to this
information, even when it is known that the designated
representative will give the information to the employee.

(5) Nothing in this rule precludes physician, nurse, or
other responsible health care personnel maintaining employee
medical records from deleting from requested medical records
the identity of a family member, persona friend, or fellow
employee who has provided confidentia information
concerning an employee’s health status.

¢. Analysisusing exposure or medical records.

(1) Each employer shall, upon request, assure the access
of each employee and designated representativeto each analysis
using exposure or medical records concerning the employee’s
working conditions or workplace.

(2) Whenever access is requested to an analysis which
reports the contents of employee medical records by either
direct identifier (name, address, social security number, payroll
number, etc.) or by information which could reasonably be used
under the circumstances indirectly to identify specific
employees (exact age, height, weight, race, sex, date of initial
employment, job title, etc.) the employer shall assure that
personal identifiers are removed before accessis provided. If
the employer can demonstrate that removal of personal
identifiers from an analysis is not feasible, access to the
personally identifiable portions of analysis need not be
provided.

(3) UOSH access.

(@) Each employer shall, upon request, assure the
immediate access of representatives of the Administrator to
employee exposure and medical records and to analysis using
exposure or medical records. Rules of agency practice and
proceduregoverning UOSH accessto employee medical records
are contained in R614-1-8.

(b) Whenever UOSH seeks access to personally
identifiable employee medical information by presenting to the
employer a written access order pursuant to R614-1-8, the
employer shall prominently post a copy of the written access
order and its accompanying cover letter for at least fifteen (15)
working days.

E. Trade Secrets.

1. Except as provided in paragraph R614-1-12.E.2.,
nothing in this rule precludes an employer from deleting from
records requested by an employee or designated representative
any trade secret data which discloses manufacturing processes,
or disclosesthe percentage of achemical substanceinamixture,
aslong asthe employee or designated representativeis notified
that information has been deleted. Whenever deletion of trade
secret information substantially impairs eva uation of the place
whereor thetimewhen exposureto atoxic substance or harmful
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physical agent occurred, the employer shall provide aternative
information which is sufficient to permit the employee to
identify where and when exposure occurred.

2. Notwithstanding any trade secret claims, whenever
accessto recordsisrequested, the employer shall provideaccess
to chemica or physical agent identities including chemical
names, levels of exposure, and employee hedlth status data
contained in the requested records.

3. Whenever trade secret information is provided to an
employee or designated representative, the employer may
require, as a condition of access, that the employee or
designated representative agree in writing not to use the trade
secret information for the purpose of commercia gain and not
to permit misuse of the trade secret information by acompetitor
or potential competitor of the employer.

F. Employeeinformation.

1. Uponan employee'sfirst entering into employment, and
a least annualy thereafter, each employer shal inform
employees exposed to toxic substances or harmful physical
agents of the following;

a. Theexistence, location, and availability of any records
covered by thisrule;

b. The person responsible for maintaining and providing
access to records; and

c. Each employee's right of access to these records.

2. Each employer shall make readily available to
employees a copy of this rule and its appendices, and shall
distribute to employees any informational materials concerning
this rule which are made available to the employer by the
Administrator.

G. Transfer of Records

1. Whenever an employer is ceasing to do business, the
employer shall transfer all records subject to this Rule to the
successor employer. The successor employer shall receive and
maintai n these records.

2. Whenever an employer is ceasing to do business and
there is no successor employer to receive and maintain the
records subject to this standard, the employer shall notify
affected employees of their rights of access to records at |east
three (3) months prior to the cessation of the employer's
business.

3. Whenever an employer either is ceasing to do business
and thereis no successor employer to receive and maintain the
records, or intends to dispose of any records required to be
preserved for at least thirty (30) years, the employer shall:

a. Transfer the records to the Director of the National
Ingtitute for Occupational Safety and Health (NIOSH) if so
required by a specific occupationa safety and health standard,;
or

b. Notify the Director of NIOSH in writing of the
impending disposal of records at |east three (3) months prior to
the disposal of the records.

4. Where an employer regularly disposes of records
required to be preserved for at least thirty (30) years, the
employer may, with at least (3) months notice, notify the
Director of NIOSH on an annual basis of the records intended
to be disposed of in the coming year.

a.  Appendices. The information contained in the
appendices to this rule is not intended, by itself, to create any

additional obligations not otherwise imposed by this rule nor
detract from any existing obligation.

H. Effective date. This rule shall become effective on
December 5, 1980. All obligations of this rule commence on
the effective date except that the employer shall provide the
information required under R614-1-12.F.1. to al current
employees within sixty (60) days after the effective date.

R614-1-12A. Appendix A to R614-1-12 SAMPLE.

Authorization letter for the Release of Employee Medical
Record Information to Designated Representative.

I, (full name of worker/patient), hereby authorize
(individual or organization holding the medica records), to
release to (individual or organization authorized to receive the
medical information), the following medical information from
my persona medical records: (Describe generally the

information desired to be released).
| give my permission for this medical information to be
used for the following purpose: ........ , but | do not give

permissionfor any other use or re-disclosure of thisinformation.

(Note---Several extralines are provided bel ow so that you
can place additional restrictions on this authorization letter if
you want to. You may, however, leave these lines blank. On
the other hand, you may want to (1) specify a particular
expiration date for thisletter (if lessthan oneyear): (2) describe
medical information to be created in the future that you intend
to be covered by this authorization letter, or (3) describe
portionsof themedical informationinyou recordswhichyoudo
not intend to be released as aresult of thisletter.)

Full name of Employee or Legal Representative

Signature of Employee or Lega Representative

Date of Signature

R614-1-12B. Appendix B to R614-1-12 Availability of
NIOSH Registry of Toxic Effects of Chemical Substances
(RTECS).

R614-1-12 appliesto al employee exposure and medical
records, and analysis thereof, of employees exposed to toxic
substances or harmful physical agents (see R614-1-12.B.2.).
The term "toxic substance" or "harmful physical agent" is
defined by paragraph R614-1-3.FF. to encompass chemical
substances, biological agents, and physical stresses for which
thereis evidence of harmful health effects. The standard uses
the latest printed edition of the Nationa Institute for
Occupationa Safety and Health (NIOSH) Registry of Toxic
Effects of Chemical Substances (RTECS) as one of the chief
sourcesof information asto whether evidence of harmful health
effects exists. If a substance is listed in the latest printed
RTECS, the standard applies to exposure and medical records
(and analysisof theserecords) rel evant to empl oyees exposed to
the substances.

It is appropriate to note that the fina standard does not
require that employers purchase a copy of RTECS and many
employers need not consult RTECS to ascertain whether their
employee exposure or medical records are subject to the
standard. Employers who do not currently have the latest
printed edition of the NIOSH RTECS, however, may desire to
obtain a copy. The RTECS is issued in an annua printed
edition asmandated by Rule 20(a)(6) of the Occupational Safety
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and Health Act (29 U.S.C. 669 (a)(6)). The 1978 edition isthe
most recent printed edition as of May 1, 1980. Its Forward and
Introduction describes the RTECS as follows:

"Theannual publication of alist of known toxic substances
isaNIOSH mandate under the Occupational Safety and Health
Act of 1970. It isintended to provide basic information on the
known toxic and biological effects of chemical substances for
the use of employers, employees, physicians, industrial
hygienists, toxicologists, researchers, and, in general, anyone
concerned with the proper and safe handling of chemicals. In
turn, thisinformation may contribute to a better understanding
of potential occupational hazards by everyone involved and
ultimately may help to bring about a more healthful workplace
environment.

"This registry contains 142,247 listings of chemical
substances; 33,929 are names of different chemicals with their
associated toxicity dataand 90,318 are synonyms. Thisedition
includesapproximately 7,500 new chemica compoundsthat did
not appear in the 1977 Registry.

"The Registry’s purposes are many, and it serves avariety
of users. It is a single source document for basic toxicity
information and for other data, such as chemical identifiersand
information necessary for the preparation of safety directives
and hazard evaluations for chemical substances. The various
types of toxic effects linked to literature citations provide
researchers and occupationa health scientists with an
introduction to the toxicologica literature, making their own
review of the toxic hazards of a given substance easier. By
presenting dataon thelowest reported dosesthat produce effects
by severa routes of entry in various species, the Registry
furnishes valuable information to those responsible for
preparing safety data sheets for chemical substances in the
workplace. Chemical and production engineers can use the
Registry to identify the hazards which may be associated with
chemical intermediatesinthedevelopment of final products, and
thus can more readily select substitutes or alternate processes
which may be less hazardous.

"In this edition of the Registry, the editors intend to
identify "all known toxic substances' which may exist in the
environment and to provide pertinent data on the toxic effects
from known does entering an organism by any route described.
Data may be used for the evaluation of chemical hazardsin the
environment, whether they bein theworkplace, recreation area,
or living quarters.

"It must be reemphasized that the entry of a substance in
the Registry does not automatically mean that it must be
avoided. A listing does mean, however, that the substance has
the documented potential of being harmful if misused, and care
must be exercised to prevent tragic consequences.”

The RTECS 1978 printed edition may be purchased for
$13.00 from the Superintendent of Documents, U.S.
Government Printing Office (GPO), Washington, D.C. 20402
(202-783-3238) (GPO Stock No. 017-033-00346-7). The1979
printed edition is anticipated to be issued in the summer of
1980. Some employers may also desire to subscribe to the
quarterly update to the RTECS which is published in a
microfiche edition. An annual subscription to the quarterly
microfiche may be purchase from the GPO for $14.00 (Order
the "Microfiche Edition. Registry of Toxic Effects of Chemical

Substances'). Both the printed edition and the microfiche
edition of RTECS are available for review at many university
and public libraries throughout the country. Thelatest RTECS
editionsmay al so be examined at OSHA Technical DataCenter,
Room N2439-Rear, United States Department of Labor, 200
Constitution Avenue, N.W., Washington, D.C. 20210 (202-523-
9700), or any OSHA Regional or Area Office (See mgjor city
telephone directories under United States Government-Labor
Department).

KEY: safety

April 5, 1999 34A-6
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R616. Labor Commission, Safety.
R616-3. Elevator Rules.
R616-3-1. Authority.

Thisruleis established pursuant to Section 34A-1-104 for
the purpose of the Labor Commission ascertaining, fixing, and
enforcing reasonable standards regarding elevators for the
protection of life, health, and safety of the general public and
employees.

R616-3-2. Definitions.

A. "ANSI" means the American National Standards
Institute, Inc.

B. "ASME" means the American Society of Mechanical
Engineers.

C. "Commission" meanstheLabor Commission created in
Section 34A-1-103.

D. "Division" means the Division of Safety of the Labor
Commission.

E. "Elevator" means elevator, escalator, dumbwaiter,
moving walk, wheelchair lift, handicapped lift, construction
hoist, personnel hoist, belt manlift, vertical reciprocating
conveyor, and any other mechanism or special purpose lift that,
intheopinion of the Division, could or would involve employee
and personnd lifting, lowering, riding, holding, maintenance
activity, or other close proximity work.

R616-3-3. Safety Codesfor Elevators.

Thefollowing safety codesareadopted and incorporated by
reference within thisrule:

A. ASME A17.1, Safety Code for Elevators and
Escalators, 1996 ed., with 1997 Supp. Thiscodeisissued every
three years with annual supplements. New issues and
supplements become mandatory only when aformal changeis
made to theserules. Elevators are required to comply with the
A17.1 code in effect at the time of instalation. The latest
effective version of A17.1 is the 1996 edition with the 1997
supplement.

B. ASME A17.3- 1996 Safety Codefor Existing Elevators
and Escalators. This code is adopted for regulatory guidance
only for elevators classified as remodeled elevators by the
Division of Safety.

C. ASME A90.1-1992, Safety Standard for Belt Manlifts.

D. ASME B20.1-1993, Safety Standard for Conveyorsand
Related Equipment only asit relatesto Section 6.21 for Vertical
Reciprocating Conveyors.

E. ANSI A10.4-1990, Safety Requirements for Personnel
Hoistsand EmployeeElevatorsfor Construction and Demolition
Operations.

F. 1997 Uniform Building Code Chapters 11 and 30.

G. CABO/ANSI A117.1-1992 Accessible and Usable
Buildings and Facilities, sections 4.10 and 4.11.

R616-3-4. Moadifications and Variancesto Codes.

A. Inacasewherethe Division findsthat the enforcement
of any code would not materially increase the safety of
employees or generd public, and would work undue hardships
on the owner/user, the Division may allow the owner/user a
variance. Variances must be in writing to be effective and can
be revoked after reasonable notice is given in writing.

B. No erors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

C. The Commission may, by rule, add or delete from the
applicable safety codes for any good and sufficient safety
reason.

D. In the event that adopted safety codes are in conflict
with one another, the ASME A17.1, Safety Code for Elevators
and Escalatorswill take precedence. Theexceptiontothisisfor
compliancewith theaccessibility guidelinesof Pub. L. No. 101-
336 "The Americans with Disability Act of 1990". In this
instance, the Uniform Building Code standards adopted in
R616-3-3 for accessibility as applied to elevators take
precedence over ASME A17.1.

R616-3-5. Exemptions.

A. These rules apply to al eevators in Utah with the
following exemptions:

1. Private residence elevators installed inside a single
family dwelling. Common elevators which serve multiple
private residences are not exempt from these rules.

2. Elevators in buildings owned by the Federal
government.

B. Owners of elevators exempted in R616-3-5.A. may
request a safety inspection by Division of Safety inspectors.
Codenon-complianceitemswill betreated asrecommendations
by the inspector with the owner having the option as to which,
if any, are corrected. Owners requesting these inspections will
beinvoiced at the special inspection rate. If the owner requests
a State of Utah Certificate to Operate for the elevator, all of the
recommendations must be completed to the satisfaction of the
inspector and the owner will be invoiced the appropriate
certificate fee.

R616-3-6. Inspection of Elevators, Permit to Operate,
Unlawful Operations.

A. It shall be the responsibility of the Division to make
inspections of all elevators when deemed necessary or
appropriate.

B. Elevator inspectors shall examineconditionsin regards
to the safety of the employees, public, machinery, ventilation,
drainage, methods of lighting, and into all other matters
connected with the safety of personsusing or in close proximity
to each elevator, and when necessary give directions providing
for the better health and safety of personsin or about the same.
The owner/user is required to freely permit entry, inspection,
examinationandinquiry, and to furnish aguidewhen necessary.

C. If the Division findsthat an elevator complies with the
applicable safety codesand rules, the owner/user shall beissued
a Certificate of Inspection and Permit to Operate.

1. The Certificate of Inspection and Permit to Operate is
valid for 24 months.

2. The Certificate of Inspection and Permit to Operate
shall be displayed in a conspicuous location near the elevator
for the entire validation period. If the certificate is displayed
where accessible to the general public, as opposed to being in
the elevator machine room, it must be protected under a
transparent cover.

D. If the Division finds an elevator is not being operated
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in accordance with the safety codes and rules, the owner/user
shall be notified in writing of all deficiencies and shall be
directed to make specific improvements or changes as are
necessary to bring the elevator into compliance.

E. Pursuant to Section 34A-1-407, if theimprovements or
changesare not made within areasonabletime, by agreement of
the division and the owner, the elevator is being operated
unlawfully.

F. If the owner/user refuses to allow an inspection to be
made, the elevator is being operated unlawfully.

G. If the owner/user refuses to pay the required fee, the
elevator is being operated unlawfully.

H. If the owner/user operates an elevator unlawfully, the
Commission may order the el evator operation to cease pursuant
to Section 34A-1-104.

I. If, inthe judgment of an elevator inspector, the lives or
safety of employeesor public are, or may be, endangered should
they remaininthedanger area, the elevator inspector shall direct
that they be immediately withdrawn from the danger area, and
the elevator removed from service until repairs have been made
and the elevator has been brought into compliance.

R616-3-7. Inclined Wheelchair Lift Headroom Clear ance.

A. Sincetheincorporated safety standard (ASME A17.1)
doesnot specify the minimum headroom clearancerequirements
for the installation of an inclined wheelchair lift, the following
requirements must be met for inclined wheelchair liftsinstalled
in Utah.

B. Headroom clearance for inclined wheelchair lifts
throughout the range of travel shall be not less than 80 inches
(2032 mm) as measured vertically from the leading edge of the
platform floor.

C. For existing facilities only, in the event that it is not
technically or economically feasible to provide other means of
access for disabled persons, inclined wheelchair lifts may be
installed if al of the following conditions are met:

1. The appropriate building inspection jurisdiction
approves the use of an inclined wheelchair lift for the specific
application.

2. Headroom clearancethroughout therange of travel shall
be not less than 60 inches as measured vertically from the
leading edge of the platform floor.

3. The passenger restriction sign as required by ASME
Al17.1 Rule 2001.7e shall be amended as follows:
"PHYSICALLY DISABLED PERSONS ONLY. NO
FREIGHT. HEADROOM CLEARANCE ISLIMITED. USE
ONLY IN THE SITTING POSITION".

R616-3-8. Valvesin Hydraulic Elevator Operating Fluid
Systems.

A. Duetothepotential lossof pressureretaining capability
when over torqued, bronze-bodied valves shall not be installed
in the hydraulic systems of a hydraulic elevator.

B. Thisrequirement isin effect for all new instalations
and remodel installations involving the hydraulic system.

C. If a bronze-bodied valve installed on an existing
elevator beginsto leak, that valve shall be replaced by a steel-
bodied valve.

R616-3-9. Shunt Tripsin Elevator Systems.

A. Themeans (shunt trip) to automatically disconnect the
main line power supply to the elevator discussed in Rule
102.2(c)(3) of A17.1isnot required for hydraulic elevatorswith
arise of 50 feet or less.

R616-3-10. Hoistway Vents.

A. With regard to hoistway vents, the Division will assure
that elevators meet Rule 100.4 of ASME A17.1 and the
minimum area of the vent required by the Uniform Building
Code. Requirementsfor the operation of thevent aredefined by
the local jurisdiction’s fire marshall or building inspector.

R616-3-11. Hand Line Control Elevators.

A. Operation of a hand line control elevator is not
permitted.

B. Owners of hand line control elevators are required to
render the elevator electrically and mechanically incapable of
operation.

R616-3-12. Remodeled Elevators.

A. When an elevator is classified as a remodeled
(modernized) elevator by the Division, the components of the
eevator involved in the modernization must comply with the
standards of the latest version of A17.1 and A17.3 in effect at
the time the remodeling of the elevator commences.

R616-3-13. Fees.

A. Fees to be charged as provided by Section 34A-1-106
and 63-38-3.2 shall be adopted by the Labor Commission and
approved by the Legisature pursuant to Section 63-38-3(2).

B. The fee for the initial certification permit shal be
invoiced to and paid by the company or firm installing the
elevator.

C. Therenewal certification permit shall be invoiced to
and paid by the owner/user.

D. Any request for a special inspection shall be invoiced
to and paid by the person/company requesting theinspection, at
the hourly rate plus mileage and expenses.

R616-3-14.
Remodeling.

A. Beforeany elevator covered by thisruleisinstalled or
a major revision or remodeling begins on the eevator, the
Division must be advised at least one week in advance of such
installation, revision, or remodeling unless emergency dictates
otherwise.

Notification of Installation, Revision or

R616-3-15. Initial Agency Action.

Issuanceor denial of aCertificate of Inspection and Permit
to Operate by the Division, and orders or directives to make
changes or improvements by the elevator inspector areinformal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-3-16. Presiding Officer.

Theelevator inspector isthe presiding officer referredtoin
Section 63-46b-3. If aninformal hearing is requested pursuant
to R616-3-1, the Commission shall appoint the presiding officer
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for that hearing.

R616-3-17. Request for Informal Hearing.

Within 30 days of issuance, any aggrieved person may
request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements. The request for hearing shal contain all
information required by Sections 63-46b-3(a) and 63-46b-3(b).

R616-3-18. Classification of Proceeding for Pur poseof Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-3-17 shall beinformal
and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13. An informal hearing may be
converted to aformal hearing pursuant to Subsection 63-46b-
4(3).

KEY: eevators*, certification, safety
January 28, 1999 34A-1-101 et seq.
Notice of Continuation February 5, 1997
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R645. Natural Resour ces; Oil, Gasand Mining; Coal.
R645-101. Restrictionson State Employees.
R645-101-100. Responsibility.

110. The Director will:

111. Provide advice, assistance, and guidance to Board
members and all state employees required to file statements
pursuant to R645-101-310;

112. Promptly review the statement of employment and
financial interests and supplements, if any, filed by each
employee, to determineif the employee has correctly identified
thoselisted employment and financial interestswhich constitute
a direct or indirect financia interest in a coal mining or
reclamation operation;

113. Resolve prohibited financial interest situations by
ordering or initiating remedia action;

114. Certify on each statement that review has been made,
that prohibited financial interests, if any, have been resolved,
and that no other prohibited interests have been identified from
the statement;

115. Submit to the Director of the Office such statistics
and information, ashe or shemay request, to enable preparation
of the annual report to Congress;

116. Submit to the Director of the Officetheinitial listing
and the subsequent annual listings of positions as required by
R645-101-312 and R645-101-313.

117. Furnish ablank statement 45 days in advance of the
filing date established by R645-101-321 to each Board member
and state employee required to file a statement; and

118. Inform, annually, each Board member and state
employee required to file a statement with the Director or such
other officia designated by Utah law or rule, or the name,
address, and telephone number of the person whom they may
contact for advice and counseling.

120. Division employees performing any duties or
functions under the Act will:

121. Have no direct or indirect financial interest in coal
mining and reclamation operations;

122. Fileafully completed statement of employment and
financial interest upon entranceto duty, and annually thereafter
on the specified filing date; and

123. Comply withdirectivesissued by personsresponsible
for approving each statement and comply with directivesissued
by those persons responsible for ordering remedial action.

130. Members of the Board will recuse themselves from
proceedings which may affect their direct or indirect financia
interests.

R645-101-200. Penalties.

210. Crimina Pendlties. Criminal penalties are imposed
by Section 40-10-7 of the Act which prohibits each employee of
the Division who performs any function or duty under the Act
from having a direct or indirect financia interest in any coal
mining or reclamation operation. The Act provides that
whoever knowingly violates the provisions of Section 40-10-7
of the Act will, upon conviction, be punished by afine of not
more than $2,500, or by imprisonment of not more than one
year or by both.

220. Failureto File Financial Statement. Any employee
who fails to file the required statement will be considered in

violation of the intended employment provisions of Section 40-
10-7 of the Act and will be subject to removal from his or her
position.

R645-101-300. Filing and Contents of Financial Reports.

310. Who will File:

311. Each Board member and any employeewho performs
any function or duty under the Act isrequired to fileastatement
of employment and financia interests. An employee who
occupies a position which has been determined by the Director
not to involve performance of any function or duty under the
Act, or who is no longer employed by the Division at the time
afiling is due, is not required to file a statement;

312. The Director will prepare a list of those positions
within the Division that do not involve performance of any
functions or duties under the Act. Only those employees who
are employed in alisted organizational unit, or who occupy a
listed position, will be exempted from thefiling requirements of
Section 40-10-7 of the Act;

313. The Director will annually review and update this
position listing. For monitoring and reporting reasons, the
listing must be submitted to the Director of the Office and must
contain a written justification for inclusion of the positions
listed. Proposed revisions or a certification that revision is not
required will be submitted to the Director of the Office no later
than September 30 of each year. The Director may revise the
listing by the addition or deletion of positions at any time he or
she determines such revisions are required to carry out the
purpose of the State Program. Additionsto, and deletionsfrom,
the listing of positions are effective upon notification to the
incumbents of the positions added or deleted.

320. Whento File:

321. Board membersand employeesperforming functions
or duties under the Act will file annually on February 1 of each
year, or a such other date as may be agreed to by the Director
of the Office;

322. New employees hired, appointed, or transferred to
perform functions or duties under the Act and any new Board
memberswill be required to file at the time of entrance to duty;

323. New employees and new Board members are not
required to file an annual statement on the subsequent annual
filing date if this date occurs within two months after their
initial statement wasfiled. For example, an employee or Board
member entrance date of December 1, 1978, would file a
statement on that date. Because December 1 is within two
months of February 1, the employee would not be required to
file his or her next annual statement until February 1, 1980.

330. Where to File: The Director will file his or her
statement with the Director of the Office. All other employees
and Board members, as provided in R645-101-310, will file
their statement with the Director or such other official asmay be
designated by Utah law or rule.

340. What to Report:

341. Each board member and employee will report all
information required on the statement of employment and
financial interests of the employee, his or her spouse, minor
children, or other relatives who are full-time residents of the
employee’'s home. The report will be on Office Form 705-1 as
provided by the Division. The statement consistsof three major
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parts:

341.100. A listing of al financial interests, including
employment, security, real property, creditor, and other financial
interests held during the course of the preceding year;

341.200. A certification that none of the listed financial
interests represent adirect or indirect financial interest in acoal
mining and reclamation operation except as specifically
identified and described by the employee as part of the
certificate; and

341.300. A certification by the reviewer that theformwas
reviewed, that prohibited interests have been resolved, and that
no other prohibited interests have been identified from the
statement.

342. Ligting of all financid interests. The statement will
set forth the following information regarding any financia
interest:

342.100. Employment: Any continuing financial interests
in business entities and nonprofit organizations through a
pension or retirement plan, shared income, saary, or other
income arrangement as aresult of prior or current employment.
The board member or employee, his or her spouse, or other
resident relative is not required to report aretirement plan from
which heor shewill receiveaguaranteedincome. A guaranteed
income is one which is unlikely to be changed as a result of
actions taken by the Division;

342.200. Securities: Any financial interest in business
entitiesand nonprofit organizationsthrough ownership of stock,
stock options, bonds, securities, or other arrangementsincluding
trusts. A board member or employee is not required to report
mutual funds, investment clubs, or regulated investment
companies not specializing in coal mining and reclamation
operations;

342.300. Real Property: Ownership, lease, royalty, or
other interestsor rightsinlands or minerals. Board membersor
employees are not required to report lands developed and
occupied for apersonal residence; and

342.400. Creditors: Debts owed to business entities and
nonprofit organizations. Board members or employees are not
required to report debts owed to financial institutions (banks,
savings and | oan associations, credit unions, and thelike) which
are chartered to provide commercia or personal credit. Also
excluded are charge accounts and similar short-term debts for
current and ordinary household and living expenses.

343. Board member or employee certification, and, if
applicable, alisting of exceptions.

343.100. The statement will provide for a signed
certification by the board member or employee that to the best
of hisor her knowledge:

343.110. Noneof thelisted financial interestsrepresent an
interest in a coal mining and reclamation operation except as
specifically identified and described as exceptions by the board
member or employee as part of the certificate; and

343.120. Theinformation shown on the statement istrue,
correct, and compl ete.

343.200. A board member or employee is expected to:

343.210. Have complete knowledge of hisor her personal
involvement in busi ness enterprisessuch asasol e proprietorship
and partnership, hisor her outside employment and the outside
employment of the spouse and other covered relatives; and

343.220. Be aware of the information contained in the
annual financial statement or other corporate or businessreports
routinely circulated to investors or routinely made available to
the public.

343.300. The exceptions shown in the board member or
employee certification of the form must provide enough
information for the Director to determine the existence of a
direct orindirect financial interest. Accordingly, theexceptions
should:

343.310. List thefinancia interests;

343.320. Show the number of shares, estimated value or
annual income of the financial interests; and

343.330. Include any other information which the
employeebelieves should be considered in determining whether
or not the interest represents a prohibited interest.

343.400. Board members and employees are cautioned to
give serious consideration to their direct and indirect financial
interests before signing the statement of certification. Signing
the certification without listing known prohibited financia
interests may be cause for imposing the penalties prescribed in
R645-101-210.

R645-101-400. Giftsand Gratuities.

410. Except asprovided in R645-101-420, board members
and employees will not solicit or accept, directly or indirectly,
any gift, gratuity, favor, entertainment, loan, or any other thing
of monetary value from acoa company which:

411. Conducts, or is seeking to conduct, operations that
areregulated by the Division; or

412. Hasintereststhat may be substantially affected by the
performance or nonperformance of the board member's or
employee’s official duty.

420. The prohibitions in R645-101-410 do not apply in
the context of obviousfamily or personal relationships, such as
those between the parents, children, or spouse of the board
member or employee and the empl oyee, when the circumstances
make it clear that it is those relationships rather than the
business of the persons concerned which are the motivating
factors. A board member or employee may accept:

421. Food and refreshments of nominal value on
infrequent occasions in the ordinary course of a luncheon,
dinner, or other meeting where a board member or employee
may properly bein attendance; and

422. Unsolicited advertising or promotional material, such
as pens, pencils, note pads, calendars, and other items of
nominal value;

430. Board members or employees found guilty of
violating the provisions of R645-101-400 will be subject to
admini strative remedies in accordance with existing or adopted
Utah rules or palicies.

R645-101-500. Resolving Prohibited Interests.

510. Actionsto be taken by the Director:

511. Remedid action to effect resolution. If an employee
has a prohibited financia interest, the Director will promptly
advisethe employeethat remedial action which will resolvethe
prohibited interest is required within 90 days;

512. Remedia action may include:

512.100. Reassignment of the employee to a position
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which performs no function or duty under the Act; or

512.200. Divestitureof theprohibited financial interest; or

512.300. Other appropriate action which either eliminates
the prohibited interest or eliminates the situation which creates
the conflict.

513. Reports of noncompliance. If 90 days after an
employeeis notified to take remedial action that the employee
isnot in compliancewith therequirements of the State Program,
the Director will report the facts of the situation to the Director
of the Office who will determine whether action to impose the
penalties prescribed by the Federal Act should beinitiated. The
report to the Director of the Office will include the original or
acertified true copy of the employee’s statement and any other
information pertinent to the determination by the Director of the
Office, including a statement of actions being taken at thetime
the report is made.

520. Actionsto be taken by the Director of the Office:

521. Remedia action to effect resolution. Violations of
rulesunder R645-101 by the Director will be causefor remedial
action by the Governor of Utah, or other appropriate state
official, based on recommendations from the Director of the
Office on behaf of the Secretary of the U.S. Department of the
Interior. The Governor, or other appropriate state official, based
on recommendations from the Director of the Office on behal f
of the Secretary of the U.S. Department of the Interior. The
Governor, or other appropriate state official, will promptly
advise the Director that remedial action which will resolve the
prohibited interest is required within 90 days;

522. Remedid action should be consistent with the
procedures prescribed for other Division employees in R645-
101-512.

R645-101-600. Appeals Procedures.

Employees have the right to appeal an order for remedial
action under R645-101-500, and will have 30 days to exercise
this right before disciplinary action isinitiated or the matter is
referred to the Utah Attorney General for criminal prosecution.

610. Employees, other than the Director, may file their
appeal, in writing, pursuant to the provision of the State
Personnel Management Act (Section 67-19-1 et seq.).

620. The Director may file his or her appeal, in writing,
with the Director of the Office who will refer it to the Conflict
of Interest Appeals Board within the U.S. Department of the
Interior.

KEY: reclamation, coal mines
1989 40-10-1 et seq
Notice of Continuation April 19, 1999
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R645. Natural Resour ces; Oil, Gasand Mining; Coal.
R645-104. Protection of Employees.
R645-104-100. Protected Activity.

110. No person will discharge or in any other way
discriminate against, cause to be fired, or discriminate against
any employee because that employee or his or her authorized
representative has:

111. Filed, instituted, or caused to be filed or instituted
any proceedings under the State Program by:

111.100. Reporting aleged violations or dangers to the
Secretary, the Board, the Division, the employer or his or her
authorized representative;

111.200. Requesting an inspection or investigation; or

111.300. Taking any other action which may resultin a
proceeding under the State Program;

112. Made statements, testified, or is about to do so:

112.100. In any informa or forma adjudicatory
proceeding;

112.200. Inany informal conference proceeding;

112.300. In any rulemaking proceeding;

112.400. In any investigation, inspection, or other
proceeding under the State Program; or

112.500. In any judicial proceeding under the State
Program; and

113. Hasexercised on hisor her own behalf, or on behalf
of others, any right granted by the Act.

120. Each employer conducting operations which are
regulated under this Act will, within 30 days from the effective
day of these rules, provide a copy of R645-104 to all current
employees and to all new employees at the time of their hiring.

R645-104-200. Procedures for Filing an Application for
Review of Discrimination.

210. Who May File. Any employee, or his or her
authorized representative, who believes that he or she has been
discriminated against by any person in violation of R645-104-
110 may file an application for review. For the purpose of the
R645 Rules, an application for review meansthe presentati on of
awritten report of discrimination stating the reasons why the
person believeshe or she has been discriminated against and the
facts surrounding the alleged discrimination.

220. Where to File. The employee, or authorized
representative, may file the application for review with the
Division. The Division will maintain alog of all filings.

230. Time for Filing. The employee, or his or her
authorized representative, will file an application for review
within 30 days after the aleged discrimination occurs. An
application is considered filed:

231. On the date delivered, if delivered in person, to the
Division; or

232. Onthe date mailed to the Division.

240. Running of the Time for Filing. The time for filing
begins when the employee knows, or has reason to know, of the
alleged discriminatory activity.

R645-104-300. Investigation and Conference.

310. Within seven days after receipt of any application for
review, the Division will mail a copy of the application for
review to the person alleged to have caused the discrimination,

will file the application for review with the Board, and will
notify the employee and the alleged discriminating person that
the Division will investigate the complaint. The aleged
discriminating person may file aresponse to the application for
review within ten days after he or she receives the copy of the
application for review. The response will specifically admit,
deny, or explain each of the facts alleged in the application
unlessthe alleged discriminating person is without knowledge,
in which case, he or she will so state.

320. The Division will initiate an investigation of the
dleged discrimination within 30 days after receipt of the
application for review. The Division will complete the
investigation within 60 days of the date of the receipt of the
application for review. If circumstances surrounding the
investigation prevent completion within the 60-day period, the
Division will notify the person who filed the application for
review and the alleged discriminating person of the delay, the
reason for the delay, and the expected completion date for the
investigation.

330. Within seven days after completion of the
investigation, the Division will invite the partiesto an informal
conference to discuss the findings and preliminary conclusions
of theinvestigation. The purpose of theinformal conferenceis
to attempt to conciliate the matter. If acomplaint isresolved at
an informal conference, the terms of the agreement will be
recorded in a written document that will be signed by the
dleged discriminating person, the employee, and the
representative of the Division. If the Division concludes, onthe
basis of a subsequent investigation, that any party to the
agreement hasfailed in any material respect to comply with the
terms of any agreement reached during an informal conference,
the Division will take appropriate action to obtain compliance
with the agreement.

340. Following the investigation, and any informal
conference held, the Division will complete a report of
investigation which will include asummary of theresults of the
conference. Copiesof thisreport will beavailableto theparties
in the case.

R645-104-400. Request for Hearing.

410. If the Division determines that a violation of R645-
104 has probably occurred and was not resolved at an informal
conference, the Director will request a hearing on the
employee’s behalf before the Board within ten days of the
scheduled informal hearing. The partieswill be notified of the
determination. If the Director declinesto request ahearing, the
employee will be notified within ten days of the scheduled
informal conference and informed of his or her right to request
ahearing on their own behalf.

420. The employee may request a hearing with the Board
after 60 days have elapsed from the filing of his or her
application.

R645-104-500. Formal Adjudicatory Proceedings.
510. Formal adjudication of acomplaint filed under R645-
104 will be conducted before the Board under R641 Rules.
520. A hearing will be held as promptly as possible,
consistent with theopportunity for discovery provided for under
the R641 Rules.
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530. Upon a finding of violation of R645-104-100, the
Board will order theappropriate affirmativerdief including, but
not limited to, the rehiring or reinstatement of the employee or
representative of employees to his or her former position with
compensation. At the request of the employee, a sum equal to
the aggregate amount of all costs and expenses including
attorneys’ fees which have been reasonably incurred by the
employee for, or in connection with, the institution and
prosecution of the proceedings will be assessed against the
person committing the violation.

540. On or after ten days after filing an application for
review under R645-104, theempl oyee may seek temporary relief
from the Board under the R641 Rules.

KEY: reclamation, coal mines
1989 40-10-1 et seq.
Notice of Continuation April 19, 1999
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R645. Natural Resour ces; Oil, Gasand Mining; Coal.
R645-401. Inspection and Enforcement: Civil Penalties.
R645-401-100. Information on Civil Penalties.

110. Objectives. Civil penalties are assessed under UCA
40-10-20 of the State Program and R645-401 to deter violations
and to ensure maximum compliance with thetermsand purposes
of the State Program on the part of the coal mining industry.

120. How Assessments Are Made. The Division will
appoint an assessment officer to review each notice of violation
and cessation order in accordance with the assessment
procedures described in R645-401 to determine whether acivil
penalty will be assessed, the amount of the penalty, and whether
each day of a continuing violation will be deemed a separate
violation for purposes of the total penalty assessed.

R645-401-200. When Penalty Will Be Assessed.

210. The assessment officer will assess a penalty for each
cessation order.

220. The assessment officer will assess a penalty for each
notice of violation, if theviolationisassigned 51 pointsor more
under the point system described in R645-401-300 and R645-
401-400.

230. The assessment officer may assess a penalty for each
notice of violation assigned 50 points or less under the point
system described in R645-401-300 and R645-401-400. In
determining whether to assess a penalty, the assessment officer
will consider the factors listed in R645-401-310.

R645-401-300. Point System for Penalties.

310. Amount of Penalty. In determining theamount of the
penalty, if any, to be assessed, consideration will be given to:

311. The operator’s history of previous violations at the
particular coal mining and reclamation operation, regardless of
whether any led to a civil penalty assessment. Specia
consideration will begivento violationscontainedin or leading
to a cessation order. However, a violation will not be
considered if the notice or order containing the violation meets
the conditions described in R645-401-321.100 or R645-401-
321.200.

312. The seriousness of the violation based on the
likelihood and extent of the potential or actual impact on the
public or environment, both within and outside the permit or
exploration area.

313. The degree of fault of the operator in causing or
failing to correct the violation, either through act or omission.
Such degreewill rangefrominadvertent action causing an event
which was unavoidable by the exercise of reasonable care to
reckless, knowing or intentional conduct.

314. The operator's demonstrated good faith, by
considering whether hetook extraordinary measuresto abatethe
violation in the shortest possible time, or merely abated the
violation within the time given for abatement. Consideration
will aso be given to whether the operator gained any economic
benefit as aresult of afailure to comply.

320. Assessment of Points.

321. History of Previous Violations. The assessment
officer will assign up to 25 points based on the history of
previous violations. One point will be assigned for each past
violation contained in anatice of violation. Five points may be

assigned for each violation contained in a cessation order. The
history of previous violations, for the purpose of assigning
points, will be determined and the points assigned with respect
totheparticular coal exploration or coal mining and reclamation
operation. Points will be assigned as follows:

321.100. A violation will not be counted, if the notice or
order isthe subject of pending administrativeor judicial review,
or if the time to request such review, or to appea any
administrative or judicial decision has not expired, and
thereafter, it will be counted for only one year;

321.200. No violation for which the notice or order has
been vacated will be counted; and

321.300. Eachviolationwill be counted without regard to
whether it led to acivil penalty assessment.

322. Seriousness. Theassessment officer will assignupto
45 points based on the seriousness of the violation as follows:

322.100. Probability of occurrence. The assessment
officer will assign up to 20 points based on the probability of
the occurrence of the event which a violated standard is
designed to prevent. Points will be assessed according to the
following schedule:

TABLE

PROBABILITY OF
OCCURRENCE

None 0
Insignificant 1-
UnTlikely 5- 9
Likely 10 -
Occurred 20

322.200. Extent of potential or actual damage. The
assessment officer will assign up to 25 points, based on the
extent of the potential or actual damageto the public health and
safety or the environment, in terms of duration, areaand impact
of such damage.

322.300. Alternativeto R645-401-322.100 and R645-401-
322.200 for an Administrative Hindrance Violation. Inthecase
of a violation of an administrative requirement, such as a
reguirement to keep records, the assessment officer will, inlieu
of R645-401-322.100 and R645-401-322.200, assign up to 25
points for seriousness, based upon the extent to which
enforcement is hindered by the violation.

323. Degree of Fault.

323.100. The assessment officer will assign up to 30
points based on the degree of fault of the permitteein causing
or failing to correct the violation, condition, or practice which
led to thenoticeor order, either through act or omission. Points
will be assessed as follows:

323.110. A violation which occursthrough no fault of the
operator, or by inadvertence which was unavoidable by the
exercise of reasonable care, will be assigned no penalty points
for degree of fault;

323.120. A violation which is caused by fault of the
operator will be assigned 15 points or less, depending on the
degree of fault; Fault meansthefailure of apermitteeto prevent
the occurrence of any violation of his or her permit or any
requirement of the State Program due to indifference, lack of
diligence, or lack of reasonable care, or the failureto abate any
violation of such permit or the State Program due to
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indifference, lack of diligence, or lack of reasonable care; and

323.130. A violation which occurs through a greater
degree of fault, meaning reckless, knowing or intentional
conduct will be assigned 16 to 30 points, depending on the
degree of fault.

323.200. In calculating pointsto be assigned for degree of
fault, the acts of all persons working on the coal exploration or
coal mining and reclamation operation site will be attributed to
the permittee, unless that permittee establishes that they were
acts of deliberate sabotage.

324. Good Faith in Attempting to Achieve Compliance.
The assessment officer will subtract points based on the degree
of good faith of the permittee. Points will be assigned as
follows:

324.100. Easy Abatement Situation. An easy abatement
situation is one in which the operator has on-site the resources
necessary to achieve compliance of the viol ated standard within
the permit area.

TABLE
DEGREE OF GOOD FAITH POINTS
Immediate Compliance -11 to -20
Rapid Compliance -1 to -10
Normal Compliance 0

324.200. Difficult Abatement Situation. A difficult
abatement situation is one which requires submission of plans
prior to physical activity to achievecompliance, or the permittee
doesnot havetheresourcesat hand to achieve compliance of the
violated standard.

TABLE
DEGREE OF GOOD FAITH POINTS
Rapid Compliance -11 to -20
Normal Compliance -1 to -10
Extended Compliance 0

325. Definition of Compliance.

325.100 Immediate Compliancerequiresevidencethat the
violation has been abated immediately (which is a question of
fact) following issuance of the notice of violation.

325.200. Rapid Compliance requires evidence that the
permittee used diligence to abate the violation.

325.300. Norma Compliance means that the operator
complied within the abatement period required under the notice
of violation or by the violated standards.

325.400. Extended Compliance means that the permittee
took minimal actions for abatement to stay within the limits of
the notice of violation or the violated standard; or that the plan
submitted for abatement was incompl ete.

326. The Effect on the Operator’s Ability to Continuein
Business. Initially, it will be presumed that the operator’sability
to continue in business will not be affected by the order of
assessment. The operator may submit to the assessment officer
information concerning the operator’s financial status to show
that payment of the civil penaty will affect the permittee’'s
ability to continuein business. A reduction of the penalty or a
specia payment plan may be ordered if the information
provided by the operator demonstratesthat thecivil penalty will

substantially reduce the likelihood of the permittee’s ability to
continue in business or will create undue hardship on the
permittee’s operation.

330. Deermination of Amount of Penaty. The
assessment officer will determine the amount of any civil
penalty converting the total number of points assigned under
R645-401-320 to a dollar amount, according to the following
schedule:

TABLE

POINTS DOLLARS

1 10

2 20

3 30

4 40

5 50

6 60

7 70

8 80

9 90
10 100
11 110
12 120
13 130
14 140
15 150
16 160
17 170
18 180
19 190
20 200
21 220
22 240
23 260
24 280
25 300
26 320
27 340
28 360
29 380
30 400
31 420
32 440
33 460
34 480
35 500
36 520
37 540
38 560
39 580
40 600
41 640
42 680
43 720
44 760
45 800
46 840
47 880
48 920
49 960
50 1000
51 1040
52 1080
53 1120
54 1160
55 1200
56 1240
57 1280
58 1320
59 1360
60 1400
61 1480
62 1560
63 1640
64 1720
65 1800
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67 1960
68 2040
69 2120
70 2200
71 2280
72 2360
73 2440
74 2520
75 2600
76 2680
77 2760
78 2840
79 2920
80 3000
81 3080
82 3160
83 3240
84 3320
85 3400
86 3480
87 + 3560

R645-401-400. Assessment of Separ ate Violationsfor Each
Day.

410. The assessment officer may assess separately acivil
penalty for each day from the date of issuance of the notice of
violation or cessation order to the date set for abatement of the
violation. In determining whether to make such an assessment,
the assessment officer will consider the factors listed in R645-
401-300 and may consider the extent to which the permittee
gained any economic benefit as aresult of afailure to comply.
For any violation which continues for two or more days, and
whichisassigned morethan 80 pointsunder R645-401-320, the
assessment officer will assess acivil penalty for a minimum of
two separate days.

420. Whenever a violation contained in a notice of
violation or cessation order has not been abated within the
abatement period set in the notice or order, acivil penalty of not
less than $750.00 will be assessed for each day during which
such failure continues, except that, if the permittee initiates
review proceedings with respect to the violation, the abatement
period will be extended as follows:

421. If suspension of the abatement requirements of the
noticeor order isordered in atemporary relief proceeding under
the State Program, after determination that the permittee will
suffer irreparable loss or damage from the application of the
requirements, the extended period permitted for abatement will
not end until the date on which the board issues afinal order;
and

422. If thepermitteeinitiatesreview proceedingsunder the
State Program with respect to the violation, in which the
obligations to abate are suspended by the court pursuant to the
State Program, the daily assessment of a penalty will not be
made for any period before entry of afina order by the court.

430. Such penalty for thefailureto abatetheviolation will
not be assessed for more than 30 daysfor each violation. If the
permittee has not abated the viol ation within the 30-day period,
the Division will within 30 days appeal such noncompliance to
the Board for resol ution under Subsections40-10-20(5), 40-10-
20(6), 40-10-22(1)(d), or 40-10-22(2) of the Act, or by other
appropriate means.

R645-401-500. Waiver of Useof Formulato Deter mineCivil
Penalty.
510. Theassessment officer upon hisor her owninitiative

or upon written request received by the Division within 15 days
of receipt of a notice of violation or a cessation order, may
waive the use of the formula contained in R645-401-330 to set
the civil penalty, if they determine that, taking into account
exceptional factors present in the particular case, the penalty is
demonstrably unjust. However, the assessment officer will not
waivethe use of theformulaor reduce the proposed assessment
on the basis of an argument that a reduction in the proposed
penalty could be used to abate violations of the State Program
or any condition of any permit or exploration approval. The
basis for every waiver will be fully explained and documented
in the records of the case.

520. If the assessment officer waives the use of the
formula, he or she will use the criteria set forth in R645-401-
320 to determinethe appropriate penalty. When the assessment
officer has elected to waive the use of the formula, heor shewill
give awritten explanation of the basis for the assessment made
to the permittee.

R645-401-600. Proceduresfor Assessment of Civil Penalties
- Proposed Assessment.

610. Within 15 days of service of a notice or order, the
permittee may submit written information about theviolationto
the assessment officer at the Division offices. The assessment
officer will consider any information so submitted in
determining the facts surrounding the viol ation and the amount
of the penalty.

620. The assessment officer will serve a copy of the
proposed assessment and of the worksheet showing the
computation of the proposed assessment on the permittee, by
certified mail, within 30 days of the issuance of the notice or
order.

621. If themail istendered at the address of that permittee
set forth in the sign required under R645-301-521.200 or at any
address at which that permitteeisin fact located, and he or she
refuses to accept delivery of or to collect such mail, the
requirements of R645-401-620 will be deemed to have been
complied with upon such tender.

622. Failure by the Division to serve any proposed
assessment within 30 days will not be grounds for dismissal of
al or any part of such assessment unless the permittee:

622.100. Proves actua prejudice as aresult of the delay;
and

622.200. Makes atimely objection to the delay.

630. Unlessan assessment conference hasbeen requested,
the assessment officer will review and reassess any penalty if
necessary to consider factswhich were not reasonably available
on the date of issuance of the proposed assessment because of
the length of the abatement period. The assessment officer will
serve a copy of any such reassessment and of the worksheet
showing the computation of the reassessment in the manner
provided in R645-401-620, within 30 days after the date the
violation is abated.

R645-401-700.
Conference.
710. TheDivisionwill arrange for aconferenceto review
the fact of the violation and/or the proposed assessment or
reassessment, upon written request of the permittee, if the

Procedures for Informal Assessment



UAC (Asof May 1, 1999)

Printed: July 27, 1999

Page 108

request is received within 30 days from the date the proposed
assessment or reassessment is received by the violator.

720. Informa Assessment Conference Scheduling and
Findings.

721. The Division will assign an assessment conference
officer to hold assessment conferences. The assessment
conferencewill beinformal. The assessment conferencewill be
held within 60 days from the date of issuance of the proposed
assessment or the end of the abatement period, whichever is
later. PROVIDED: That afailure by the Division to hold such
aconference within 60 dayswill not be groundsfor dismissal of
all or part of an assessment unless the permittee proves actual
prejudice as aresult of the delay.

722. TheDivisionwill post notice of thetime and place of
theconferenceat al Division officesat | east five daysbeforethe
conference. Any person will have a right to attend and
participate in the conference.

723. The assessment conference officer will consider all
relevant information on the violation. Within 30 days after the
conferenceis held, the conference officer will either:

723.100. Settle the issues, in which case a settlement
agreement will be prepared and signed by the assessment
conference officer on behalf of the Division and by the
permittee; or

723.200. Affirm, raise, lower, or vacate the penalty.

730. The assessment conference officer will promptly
serve the permittee with a notice of his or her action in the
manner provided in R645-401-620, and will include a
worksheet if the penaty has been raised or lowered. The
reasons for the conference officer’'s action will be fully
documented in thefile.

740. Informal Conference Settlement Agreement.

741. If a settlement agreement is entered into, the
permittee will be deemed to have waived all rights to further
review of the violation or penaty in question, except as
otherwise expressly provided for in the settlement agreement.
The settlement agreement will contain a clause to this effect.

742. If full payment of the amount specified in the
settlement agreement is not received by the Division within 30
days after the date of signing, the Division may enforce the
agreement or rescind it and proceed according to R645-401-
723.200 within 30 days from the date of the rescission.

750. The assessment conference officer may terminate the
conference when he or she determines that the i ssues cannot be
resolved or that the permittee is not diligently working toward
resolution of the issues.

760. At formal review proceedings before the Board, no
evidence as to statements made or evidence produced by one
party at an assessment conferencewill beintroduced asevidence
by another party or to impeach awitness.

R645-401-800. Requestsfor Formal Hearing.

810. A permittee charged with aviolation may contest the
proposed penalty or thefact of the violation by submitting (a) a
petition to the Board and (b) an amount equal to the proposed
penalty or, if a conference has been held, the reassessed or
affirmed penalty to the Division (to be held in escrow as
provided in R645-401-820) within 30 days of receipt of the
proposed assessment or reassessment, or 15 days from the date

of service of the conference officer’s action, whichever is later,
but in every case, the penaty must be escrowed prior to
commencement of the formal hearing.

820. TheDivisionwill transfer all funds submitted under
R645-401-810 to an escrow fund pending completion of the
administrativeand judicia review process, at which timeit will
disburse them as provided in R645-401-920 or R645-401-930.

830. Formal review of theviolation fact or penalty will be
conducted by the Board under the provisions of the procedural
rules of the Board (R641 Rules). The fact of the violation may
not be contested if the fact has been finally decided before the
Board under R645-400-360.

R645-401-900. Final Assessment and Payment of Penalty.

910. If the permitteefailsto request ahearing as provided
in R645-401-810, the proposed assessment will become afina
order of the Division and the penalty assessed will become due
and payable upon expiration of the time alowed to request a
hearing and upon the Division fulfilling its responsibilities
under UCA 40-10-20(3)(e).

920. If any party requests judicia review of afinal order
of the Board the proposed penalty will be held in escrow until
compl etion of thereview. Otherwise, subject to R645-401-930,
the escrowed funds will be transferred to the Division in
payment of the penalty, and the escrow will end.

930. If thefinal decision of theadministrativeand judicial
review resultsin an order reducing or €liminating the proposed
penalty assessed under R645-401, the Division will within 30
days of receipt of the order refund to the permittee all or part of
the escrowed amount, with interest from the date of payment
into escrow to the date of the refund at the legal rate applicable
as provided in section 15-1-1, UCA.

940. If the review results in an order increasing the
penalty, the permittee will pay the difference to the Division
within 15 days after the order is received by such permittee.

KEY: reclamation, coal mines
April 1, 1995
Notice of Continuation April 19, 1999

40-10-1 et seq.



UAC (Asof May 1, 1999) Printed: July 27, 1999 Page 109

R649. Natural Resources; Oil, Gas and Mining; Oil and
Gas.

R649-6. Gas Processing and Waste Crude Oil Treatment.
R649-6-1. Gas Processing Plants.

1. In accordance with Section 40-6-16 any operator of a
facility or plant in which liquefiable hydrocarbons are removed
from natural gas, including wet gas or casinghead gas, and the
remaining residue gas is conditioned for delivery for sale,
recycling, or other use, shal file monthly, Form 13-A and Form
13-B.

1.1. Reportsshall befiled for al gas processing plants or
facilities to account for the receipt, processing, and disposition
of al gas by the plant.

1.2. Plant operators that are required by contractua
arrangements to allocate the residue gas and extracted liquids
processed by the plant or facility to the individual producing
wells, shall identify each well connected to the plant or facility
by API number and report the metered wet gas volumes, residue
gas volumes returned to the field, and all allocated residue gas
and natural gas liquid volumes.

R649-6-2. Waste Crude Oil Treatment Facilities.

1. Prior to the construction of awaste crude oil treatment
facility, an application shall be submitted to the division
describing the ownership, location, type, and capacity of the
facility contemplated; the extent and location of the surface area
to bedisturbed, including any pit, pond, or land associated with
thefacility; and areclamation plan for the site. Approval of the
application must be issued by the division before any ground
clearing or construction shall occur.

2. As a condition for approva of any application, the
owner or operator shall post abond in an amount determined by
the division to cover reclamation costs for the site. Failure to
post the bond shall be considered sufficient grounds for denial
of the application.

3. No waste crude oil treatment facility operator shall
accept delivery of crude oil obtained from any tank, reserve pit,
disposal pond or pit, or similar facility unless the delivery is
accompanied by a run ticket, invoice, receipt or similar
document showing the origin and quantity of the crude oil.

KEY: ail and gaslaw
1989 40-6-1 et seq
Notice of Continuation April 19, 1999
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R710. Public Safety, FireMarshal.
R710-9. RulesPursuant tothe Utah Fire Prevention Law.
R710-9-1. Titleand Authority.

1.1 These rules shall be known as the "Rules Pursuant to
the Utah Fire Prevention Law", and may be cited as such, and
will be hereafter referred to as "these rules’.

1.2 Theserules are promulgated in accordance with Title
53, Chapter 7, Section 204, Utah Code Annotated 1953, as
amended.

R710-9-2. Definitions.

2.1 "Academy" means Utah Fire and Rescue Academy.

2.2 "Board" means Utah Fire Prevention Board.

2.3 "Council™ means Fire Service Standards and Training
Council.

2.4 "Director" means the Director of the Utah Fire and
Rescue Academy.

2.5 "Division" means State Fire Marshal.

2.6 "Institutional occupancy" means asylums, mental
hospitals, hospitals, sanitariums, homesfor the aged, residentia
health care facilities, children's homes or institutions, or any
similar institutional occupancy.

2.7 "LFA" means Local Fire Authority.

2.8 "Liaison" means Fire Academy Liaison.

2.9 "NFPA" means National Fire Protection Association.

2.10 "Place of assembly" meanswhere 50 or more people
gather together in a building, structure, tent, or room for the
purpose of amusement, entertainment, instruction, or education.

2.11 "Plan" means Fire Academy Strategic Plan.

2.12 "SFM" means State Fire Marshal.

2.13 "Sub-Committee" means Fire Prevention Board
Budget Sub-Committee.

2.14 "UCA" means Utah Code Annotated, 1953.

2.15 "UFC" means Uniform Fire Code.

2.16 "UFCS" means Uniform Fire Code Standards.

R710-9-3. Specific Editionsof theFireCodeand Standards.

3.1 The Uniform Fire Code (UFC), Volume 1, 1997
edition, excluding appendices, as promulgated by the
International Fire Code Institute, is hereby adopted and
incorporated by reference as the state fire code, for the
safeguarding of life and property from the hazards of fire and
explosion, except asamended by provisionslisted in R710-9-6,
et seq.

3.2 TheUniform Fire Code Standards (UFCS), Volume 2,
1997 edition, as promulgated by the International Fire Code
Institute, is hereby adopted and incorporated by reference, asa
set of standards that are specifically referred to within various
sections of the UFC. The following Uniform Fire Code
Standards are amended as follows:

a  Uniform Fire Code Standard 10-1, Selection,
Installation, Inspection, Maintenance and Testing of Portable
Fire Extinguishers is amended to adopt NFPA, Standard 10,
1998 edition, except asamended by provisionslistedin R710-9-
6, et seq.

b. Uniform Fire Code Standard 10-2, Instalation,
Maintenance and Use of Fire Protection Signaling Systems is
amended to adopt NFPA, Standard 72, 1996 edition.

¢. Uniform Fire Code Standard 52-1, Compressed Natural

Gas(CNG) Vehicular Fuel Systemsisamended to adopt NFPA,
Standard 52, 1995 edition.

d. Uniform Fire Code Standard 79-1, Foam Fire-
Protection Systems is amended to adopt NFPA, Standard 11,
1994 edition.

e. Uniform Fire Code Standard 82-1, Liquefied Petroleum
Gas Storage and Useis amended to adopt NFPA, Standard 58,
1995 edition, except asamended by provisionslistedin R710-9-

6, et seq.

R710-9-4. Conduct of Board Meetings.

4.1 Board meetings shall be presided over and conducted
by the chairman and in his absence the vice chairman or the
chairman’s designee.

4.2 A quorum shall be required to approve any action of
the Board.

4.3 The chairman of the Board and Board members shall
be entitled to vote on al issues considered by the Board. A
Board member who declares a conflict of interest or where a
conflict of interest has been determined, shall not vote on that
particular issue.

4.4 Mesetings of the Board shal be conducted in
accordance with an agenda, which shall be submitted to the
members by the division, not less that 21 days before the
regularly scheduled Board meetings.

4.5 Public notice of Board meetings shall be made by the
Division as prescribed in UCA Section 52-4-6.

4.6 Thedivision shall provide the Board with a secretary
who shall prepare minutes and shall perform all secretarial
duties necessary for the Board to fulfill its responsibility. The
minutes of Board meetingsshall be compl eted and sent to Board
membersat least 14 days prior to the scheduled Board meeting.

4.7 A Board members standing on the Board shall come
under review after two unexcused absences in one year from
regularly scheduled board meetings. The Board membersname
shall be submitted to the governors office for status review.

R710-9-5. Proceduresto Amend the Uniform Fire Code.

5.1 All requests for amendments which would be less
restrictive than the adopted edition of the UFC, shal be
submitted to the division to be presented to the Board.

5.2 Requestsfor amendmentsreceived by thedivisionless
than 21 days prior to any regularly scheduled meeting of the
Board may be delayed in presentation until the next meeting of
the Board.

5.3 Upon presentation of a proposed amendment, the
Board may:

a  make a recommendation to accept the proposed
amendment as submitted or as modified by the Board;

b. make a recommendation to reject adoption of the
proposed amendment;

c. make a recommendation to submit the proposed
amendment to an ad hoc committee or formal organization for
further study; or

d. make arecommendation that the proposed amendment
be returned to the requesting agency, accompanied by Board
comments, for the purpose of reconsidering and resubmitting
the proposed amendment with modification.

5.4 The ad hoc committee or organization assigned a
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proposed amendment shall report its recommendation to the
Board withinforty-five (45) daysafter the proposed amendment
is submitted to that committee or organization.

5.5 TheBoard shall make afinal decision on the proposed
amendment at the next Board meeting.

5.6 TheBoard may reconsider any request for amendment,
or reverse or modify any previous action by majority vote.

R710-9-6. Amendmentsand Additions.

The following amendments and additions are hereby
adopted by the Board:

6.1 ClassK Portable Fire Extinguishers

UFC, Section1006.2.7, 1997 edition, and NFPA, Standard
10, Section 2-3.2, 1998 edition, is deleted and replaced with the
following:

a. Class K labeled portable fire extinguishers shal be
provided for the protection of commercial food heat-processing
equipment using vegetable or animal oil sand fat cooking media.
A placard shall be provided and placed above the Class K
portable fire extinguisher that states that if a fire protection
system exists, it shall be activated prior to use of the Class K
portable fire extinguisher.

b. Those existing sodium or potassium bicarbonate dry-
chemical portable fire extinguishers, having a minimum rating
of 40-B, and specificaly placed for protection of commercial
food heat-processing equipment, shall be allowed to remainin
useuntil July 1, 1999, and then shall be replaced with aClassK
rated portable fire extinguisher.

6.2 Door Closures

UFC, Section 1111.2.2 Operation. Add the following
Exception: In Group E Occupancies, Divisions 1 and 2, door
closures may be of the friction hold-open type on classroom
doorsonly.

6.3 Fireworks

UFC, Section 7802.1 is amended to include the following
Exception: 4. Theuse of fireworksfor display and retail salesis
allowed as set forth in the "Utah Fireworks Act", as adopted in
Title 11, Chapter 3, UCA.

6.4 Liquefied Petroleum Gas

UFC, Section 8212.12 isdeleted and replaced with NFPA,
Standard 58, Section 5-4.1, 1995 edition.

R710-9-7. Publicationsof Amendmentstothe Uniform Fire
Code.

7.1 Thedivision shal publish alist of amendmentsto the
UFC, that have been granted by the Board.

7.2 The division shall make available to any person or
agency copies of these amendments upon request, and may
charge a reasonable fee for multiple requests from a person or
agency in accordancewith theprovisionsof UCA, Section 63-2.

R710-9-8. Local Ordinances.

8.1 The legidative body of a political subdivision shall
provide to the Board within forty-five (45) days after passage,
acopy of any ordinances enacted that are more restrictive than
the adopted fire code.

8.2 Thedivision shall maintain an indexed copy of these
ordinances for the Board.

8.3 The division shall publish an indexed list of these

ordinances that have been made by political subdivisions.

8.4 The division shall make available to any person or
agency copi esof these ordinances upon request, and may charge
areasonable fee for multiple requests from a person or agency.

R710-9-9. Enforcement of the Rules of the State Fire
Marshal.

9.1 Fireand life safety plan reviews of new construction,
additions, and remodels of state owned facilities shal be
conducted by the SFM, or hisauthorized deputies. State owned
facilities shall be inspected by the SFM, or his authorized
deputies.

9.2 Fireand life safety plan reviews of new construction,
additions, and remodels of public and private schools shall be
compl eted by the SFM, or hisauthorized deputies, and the LFA.

9.3 Fireand life safety plan reviews of new construction,
additions, and remodels of publicly owned buildings, privately
owned colleges and universities, and institutional occupancies,
with the exception of state owned buildings, shall be compl eted
by the LFA. If not completed by the LFA, the SFM, or his
authorized deputies shall complete the plan review.

9.4 Thefollowing listed occupanciesshall beinspected by
the LFA. If not completed by the LFA, the SFM, or his
authorized deputies shall inspect.

(@ Publicly owned buildings other than state owned
buildings as referenced in 9.1 of thisrule.

(b) Public and private schools.

(c) Privately owned colleges and universities.

(d) Institutional occupancies as defined in Section 9-2 of
thisrule.

(e) Places of assembly as defined in Section 9-2 of this
rule.

9.5 TheBoard shall require prior to approval of agrant the
following:

(a) That the applying fire agency be actively participating
in the statewide fire statistics reporting program.

(b) The Board shall aso require that the applying fire
agency be actively working towards structural or wildland
firefighter certification through the Utah Fire Service
Certification System.

R710-9-10. Fire Service Standards and Training Council.

10.1 There is created the Fire Service Standards and
Training Council whose members shall be appointed by the
Board for three year terms.

10.2 ThisCouncil shall serveinan advisory positiontothe
Board, Utah Fire and Rescue Academy, and the Utah Valley
State College, on matters relating to fire service standards,
training, and certification, and shall consist of the following
members:

(@) amember of the Utah State Fire Chiefs Association.

(b) amember of the Utah State Firemen’s Association.

(c) amember of the Utah Fire Marshal’s Association.

(d) a specidist in hazardous materials representing the
Hazardous Materids Institute.

(e) afirelarsoninvestigator representing the Utah Chapter
of the International Association of Arson Investigators.

(f) aspecidistinwildland fire suppression and prevention
from the Utah State Division of Forestry, Fire and State Lands.
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(g) arepresentative from the International Association of
Firefighters.

(h) a representative from the Utah Fire and Rescue
Academy, Certification Council.

(i) arepresentative from the fire service that sits on the
Utah State Emergency Medical Services Committee.

(j) arepresentativefromthetraining officersassociation or
atraining officer recommended by the Fire Academy.

10.3 The Council shall meet quarterly and may hold other
meetings as necessary for proper transaction of business. The
majority of the Council shall be present to constitute aquorum.

10.4 The Council shall select one of its membersto act in
the position of chair, and another member to act as vice chair.
Thechair and vice chair shall serve oneyear termson acaendar
year basis. Elections for chair and vice chair shall occur at the
meeting conducted in the last quarter of the calendar year. If
voted upon by the council, the vice chair will become the chair
the next succeeding calendar year.

10.5 A Council members standing on the Council shall
come under review after two unexcused absences in one year
from regularly scheduled Council meetings. The Council
membersname shall be submitted totheBoard for statusreview.

10.6 A member of the Council may have a representative
of their respective organization sit in proxy of that member, if
submitted in writing and approved by the Liaison prior to the
meeting.

10.7 The Chair or Vice Chair of the Council shall report
to the Board the activities of the Council at regularly scheduled
Board meetings. The Liaison may report to the Board the
activities of the Council in the absence of the Chair or Vice
Chair.

10.8 The Council shall consider all subjects presented to
them, subjects assigned to them by the Board, and shall report
their recommendations to the Board at regularly scheduled
Board meetings.

R710-9-11. FirePrevention Board Budget Sub-Committee.

11.1 Thereiscreated aFire Prevention Board Budget Sub-
Committee whose makeup shall be appointed from members of
the Utah Fire Prevention Board.

11.2 Membership on the Sub-Committee shall be by
appointment of the Fire Prevention Board Chair or as
volunteered by Board members. Membership on the Sub-
Committee shall be limited to four Board members.

11.3 The Sub-Committee shall meet asnecessary and shall
vote and appoint a chair to represent the Sub-Committee at
regularly scheduled Board meetings.

11.4 The Sub-Committee shall review the Academy’s
budget to insure that the budget is being properly dispersed
according to the contract, shall review the proposed budget for
the next contract year, and report their findings to the Board.

R710-9-12. Utah Fire and Rescue Academy and Fire
Academy Liaison.

12.1 Thefireservicetraining school shall be known asthe
Utah Fire and Rescue Academy.

12.2 The Director of the Utah Fire and Rescue Academy
shall report to the Board the activities of the Academy at
regularly scheduled Board meetings.

12.3 The Director may recommend to the Board new or
expanded standards regarding fire suppression, fire prevention,
fire education, safety, certification, and any other items of
necessary interest to the Board about the Academy.

12.4 The Fire Academy Liaison shall report to the Board
completion of the training agreements covered in the contract,
non-compl etion of those training agreements, budgetary items,
audits, and any other items of necessary interest or concern to
the Board about the Academy.

12.5 The Director, in cooperation with the Fire Academy
Liaison, shall present to the Board by February of each year, the
proposed Academy contract for the next fiscal year.

12.6 Theproposed Academy contract shall bereviewed by
the Liaison for its compliance with the Fire Academy Strategic
Plan and accepted budgeting practices. TheLiaison shall report
to the Sub-Committee and the Board thefindings of thisreview.

12.7 The Board shall direct the Fire Academy Liaison to
coordinate with al interested fire officials, fire organizations,
and the Academy, the updating of the Plan every two years
beginning in year 2000.

12.8 The Board shall review each new edition of the Plan
to insure that the Plan is applicable and satisfies the training
needs of thefire service.

R710-9-13. Deputizing Persons to Act as Special Deputy
State FireMarshals.

13.1 Specia deputy state fire marshals may be appointed
by the SFM to positions of expertisewithin theregular scope of
the Fire Marshal’s Office.

13.2 Specid deputy state fire marshals may aso be
appointed to assist the Fire Marshal’s Office in establishing and
maintaining minimum fire prevention standards in those
occupancies listed in the Fire Prevention Law.

13.3 Special deputy state fire marshals shall be appointed
after review by the State Fire Marsha in regard to their
qualifications and the overall benefit to the Office of the State
Fire Marshal.

13.4 Special deputy state fire marshals shall be appointed
by completing an oath and shall be appointed for a specific
period of time.

13.5 Special deputy statefire marshalsshall haveapicture
identification card and shall carry that card when performing
their assigned duties.

R710-9-14. Repeal of Conflicting Board Actions.

All former Board actions, or parts thereof, conflicting or
inconsistent with the provisions of this Board action or of the
codes hereby adopted, are hereby repealed.

R710-9-15. Validity.

The Utah Fire Prevention Board hereby declares that
should any section, paragraph, sentence, or word of this Board
action, or of the codes hereby adopted, bedeclared invalid, itis
theintent of the Utah Fire Prevention Board that it would have
passed al other portions of this action, independent of the
eimination of any portion as may be declared invalid.

R710-9-16. Adjudicative Proceedings.
16.1 All adjudicative proceedings performed by the
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agency shall proceed informally as set forth herein and as
authorized by UCA, Sections 63-46b-4 and 63-46b-5.

16.2 If acity, county, or fire protection district refuses to
establish amethod of appeal regarding aportion of the UFC, the
appealing party may petition the Board to act as the board of
appedls.

16.3 A person may request a hearing on a decision made
by the SFM, his authorized deputies, or the LFA, by filing an
appeal to the Board within 20 daysafter receiving final decision.

16.4 All adjudicative proceedings, other than crimina
prosecution, taken by the SFM, his authorized deputies, or the
LFA, to enforce the Utah Fire Prevention and Safety Act and
these rules, shall commence in accordance with UCA, Section
63-46b-3.

16.5 TheBoard shall act asthe hearing authority, and shall
convene as an appeals board after timely notice to al parties
involved.

16.6 The Board shall direct the SFM to issue a signed
order to the parties involved giving the decision of the Board
within a reasonable time of the hearing pursuant to UCA,
Section 63-46b-5(i).

16.7 Reconsideration of the Board's decision may be
requested in writing within 20 days of the date of the decision
pursuant to UCA, Section 63-46b-13.

16.8 Judicia review of al final Board actions resulting
frominformal adjudicative proceedingsisavailable pursuant to
UCA, Section 63-46b-15.

KEY: fireprevention, law
April 19, 1999 53-7-204
Notice of Continuation June 19, 1997
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R714. Public Safety, Highway Patrol.
R714-500. Chemical Analysis Standardsand Training.
R714-500-1. Purpose.

A. Itisthe purpose of thisruleto set forth:

(1) Procedures whereby the department may certify:

(a) Breath alcohol testing instruments;

(b) Breath alcohol testing programs;

(c) Breath alcohol testing operators;

(d) Breath alcohol testing technicians; and

(e) Breath acohol testing program supervisors.

(2) Adjudicative procedure concerning:

(a) Applicationfor and denial, suspension or revocation of
the aforementioned certifications; and

(b) Appea of initiad department action concerning the
aforementioned certifications.

R714-500-2. Authority.

A. This rule is authorized by Subsection 41-6-44.3(1)
which requires the commissioner of the Department of Public
Safety, hereinafter "department”, to establish standards for the
administration and interpretation of chemica analysis of a
person’s breath, including standards of training.

R714-500-3. Application for Certification.

A. Application for any certification herein shall be made
on forms provided by the department in accordance with
Subsection 63-46b-3(3)(c).

R714-500-4. Instrument Certification.

A. Acceptance: All breath alcohol testing instruments
employed by Utah law enforcement officers, to be used for
evidentiary purposes, shall be approved by the department.

(1) The department shall maintain an approved list of
accepted instruments for use in the state. Law enforcement
entities shall select breath acohol instruments from this
accepted list, which list shall be available for public inspection
at the department during normal working hours.

(2) A manufacturer may make application for approval of
an instrument by brand and/or model not on the list. The
department shall subsequently examine and evaluate each
instrument to determineif it meets criteriaspecified by thisrule
and applicable purchase requisitions.

B. Criteria: In order to be approved, each manufacturer’'s
brand and/or model of breath testing instrument shall meet the
following criteria.

(1) Breath alcohol analysisof an instrument shall be based
on the principle of infrared energy absorption, or any other
similarly effective procedure specified by the department.

(2) Breath specimen collected for analysis shal be
essentialy alveolar and/or end expiratory in composition
according to the analysis method utilized.

(3) Theinstrument shall analyze areference sample, such
as headspace gas from a mixture of water and a known weight
or volume of ethanol, held at a constant temperature, or a
compressed inert gas and alcohol mixture in a pressurized
cylinder. The result of which must agree with the reference
sample predicted value, within plus or minus 5%, or such limits
as set by the department. For example, if a known reference
sampleis .10, a plus or minus range of 5%=.005 (.10 x 5 %=

.005). Thetest result, using aknown .10 sol ution or compressed
inert gas and a cohol solution, could range from .095-.105.

(4) The instrument shall provide an accurate and
consistent analysis of breath specimen for the determination of
acohol concentration for law enforcement purposes. The
instrument shall function within the manufacturer’s
specifications of:

(a) electrical power,

(b) operating temperature,

(c) internal purge,

(d) internal calibration,

(e) diagnostic measurements,

(f) invalid test procedures,

(9) known reference sample testing,

(h) measurementsof breath alcohol, asdisplayed in grams
of alcohol per 210 liters of breath.

(5) Any other tests, deemed necessary by the department,
may be required in order to correctly and adequately evaluate
the instrument, to give the most accurate and correct resultsin
routine breath alcohol testing and be practical and reliable for
law enforcement purposes.

C. List: Upon proof of compliance with this rule, an
instrument may be approved by brand and/or model and placed
on the list of accepted instruments. By inclusion on the
department’s list of accepted instruments, it will be deemed to
have met the criteria listed above.

D. Certification: All breath a cohol instruments purchased
for law enforcement evidentiary purposes, shal be certified
before being placed into service.

(1) The breath acohol testing program supervisor,
hereinafter, "program supervisor”, shall determine if each
individual instrument, by serial number, conformsto the brand
and/or model that appears on the commissioner’s accepted list.

(2) Once an individual instrument has been purchased,
found to be operating correctly and placed into service, the
affidavit with the seria number of that instrument, shall be
placed in afile for certified instruments. Affidavits verifying
the certification of any breath testing instrument shall be
availableduring normal business hoursthrough the Department
of Public Safety, more specifically the Utah Highway Patrol
Training Section, 5757 S. 320 West, Murray, UT 84107.

(3) The department may, at any time, determine if a
specificinstrument isunreliable and/or unserviceable. Pending
such afinding, an instrument may be removed from service and
certification may be withdrawn.

(4) Only certified breath alcohol testing technicians,
hereinafter "technicians’, as defined by Section 7 of this rule
when required, shall be authorized to provide expert testimony
concerning the certification and all other aspects of the breath
testing instrument under his/her supervision.

R714-500-5. Program Certification.

A. All breath acohol testing techniques, methods, and
programs, hereinafter "program”, must be certified by the
department.

B. Prior toinitiating a program, an agency or laboratory
shall submit an application to the department for certification.
The application shall show the brand and/or model of the
instrument to be used and contain aresume of the programto be
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followed. An on-site inspection shal be made by the
department to determine compliance with all applicable
provisionsin thisrule.

C. Certification of a program may be denied, suspended,
or revoked by the department if, based on information obtained
by the department, program supervisor, or technician, the
agency or laboratory failsto meet the criteriaas outlined by the
department.

D. All programs, in order to be certified, shall meet the
following criteria

(1) The results of tests to determine the concentration of
alcohol on a person’s breath shall be expressed as equivalent
grams of alcohol per 210 liters of breath. The results of such
testsshall be entered in a permanent record book for department
use.

(2) Printed checklists, outlining the method of properly
performing breath tests shall beavailable at each location where
tests are given. Test record cards used in conjunction with
breath testing shall be available at each location wheretestsare
given. Both the checklist and test record card, after completion
of atest should be retained by the operator.

(3) Theinstruments shall be certified on aroutine basis,
not to exceed 40 days between calibration tests, by atechnician,
depending on location of instruments and area of responsibility.

(4) Certification procedures to certify the breath testing
instrument shall be performed by atechnician asrequiredinthis
rule, or by using such procedures as recommended by the
manufacturer of the instrument to meet its performance
specifications, as derived from:

(a) electrical power tests,

(b) operating temperature tests,

(c) interna purge tests,

(d) internal calibration tests,

(e) diagnostic tests,

(f) invalid function tests,

(g9) known reference samplestesting, and

(h) measurements displayed in grams of alcohol per 210
liters of breath.

(5) Results of tests for certification shall be kept in a
permanent record book retained by the technician. A report of
the certification procedure shall be recorded on the approved
form (affidavit) and sent to the program supervisor.

(6) All analytical resultson asubject test shall berecorded,
using terminology established by state statute and reported to
threedecimal places. For example, aresult of 0.237g/210L shall
be reported as 0.237.

(7) Theinstrument must be operated by either a certified
operator or technician.

R714-500-6. Operator Certification.

A. All breath acohol testing operators, hereinafter
"operators"’, must be certified by the department.

B. All training for initial and renewal certification will be
conducted by a program supervisor and/or technician.

C. Initia Certification

(1) In order to apply for certification as an operator of a
breath testing instrument, an applicant must successfully
complete a course of instruction approved by the department,
which must include as a minimum the following:

a One hour of instruction on the effects of alcohal in the
human body.

b. Two hours of instruction on the operational principles
of breath testing.

¢. One hour of instruction on the D.U.I. Summons and
Citation/D.U.I. Report Form.

d. One and one half hours of instruction on the legal
aspects of chemical testing, driving under the influence, case
law and other acohol related laws.

e. One and one half hours of laboratory participation
performing simulated tests on the instruments, including
demonstrations under the supervision of a class instructor.

f. One hour for examination and critique of course.

(2) After successful completion of theinitial certification
course a certificate will be issued that will be valid for two
years.

D. Renewal Certification

(1) Theoperator isrequired to renew certification prior to
its expiration date. The minimum requirement for renewal of
operator certification will be:

a Two hoursof instruction on the effects of alcohal in the
human body.

b. Two hours of instruction on the operational principles
of breath testing.

¢. One hour of instruction on the D.U.l. Summons and
Citation/D.U.I. Report Form and testimony of arresting officer.

d. Two hours of instruction on the legal aspects of
chemical testing and detecting the drinking driver.

€. One hour for examination and critique of course.

f. Or theoperator must successfully completethe Compact
Disc Computer program including successful completion of
exam. Results of exams must be forwarded to program
supervisor and a certification certificate will be issued.

(2) Any operator who alowshig/her certification to expire
one year or longer must retake and successfully complete the
initial certification course as outlined in paragraph C of this
section.

R714-500-7. Technician Certification.

A. All technicians, must be certified by the department.

B. The minimum qualifications for certification as a
technician are:

(1) Satisfactory completion of the operator's initid
certification course and/or renewal certification course.

(2) Satisfactory completion of the Breath Alcohol Testing
Supervisor's course offered by Indiana University, or an
equivalent course of instruction, as approved by the program
supervisor.

(3) Sdtisfactory completion of the manufacturer’s
maintenance/repair technician course.

(4) Maintain technician’s status through a minimum of
eight hours training each calendar year. Thistraining must be
directly related to the breath alcohol testing program, and must
be approved by the program supervisor.

C. Any technician who fails to meet the requirements of
paragraph B, sub-paragraph (4) of this section and allows
his/her certification to expire for more than one year, must
renew hissher certification by meeting the minimum
requirements as outlined in paragraph B, sub-paragraphs (1),
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(2), and (3) of this section.

R714-500-8. Program Supervisor Certification.

A. The program supervisor will be required to meet the
minimum certification standards set forth in section 7 of this
rule. Certification should be within one year after initia
appointment or other time as stated by the department.

R714-500-9. Previoudly Certified Personnel.

A. This rule shal not be construed as invalidating the
certification of personnel previously certified asoperatorsunder
programs existing prior to the promulgation of thisrule. Such
personnel shall be deemed certified, provided they meet the
training requirements as outlined in section 6, paragraph D of
thisrule.

B. This rule shall not be construed as invalidating the
certification of personnd previously certified as a technician
under programs existing prior to the promulgation of thisrule.
Such personnel shall be deemed certified, provided they meet
the training requirements in section 7, paragraph B, sub-
paragraph (4) of thisrule.

R714-500-10. Revocation or Suspension of Certification.

A. The department may, on the recommendation of the
program supervisor, revoke or suspend the certification of any
operator or technician:

(1) Who fails to comply with or meet any of the criteria
required in thisrule.

(2) Who falsely or deceitfully obtained certification.

(3) Who failsto show proficiency in proper operation of
the breath testing instrument.

(4) For other good cause.

R714-500-11. Adjudicative Proceedings.

A. Purpose of section. It isthe purpose of this section to
set forth adjudicative proceedings in compliance with Title 63
Chapter 46b.

B. Designation. All adjudicative proceedings performed
by the department shall proceed informally as set forth herein
and as authorized by Sections 63-46b-4 and 63-46b-5.

C. Denial, suspension or revocation. A party who is
denied certification or whose certification is suspended or
revoked, will be informed within a period of 30 days by the
department the reasons for denial, suspension, or revocation.

D. Appeal of denial, suspension, or revocation. A party
who is denied certification or whose certification is suspended
or revoked may appeal to the commissioner or designee on a
form provided by the department in accordance with Subsection
63-46b-3(3)(c). The appeal must be filed within ten days after
receiving notice of the department action.

E. No hearing will be granted to the party. The
commissioner or designee will merely review the appea and
issue a written decision to the party within ten days after

receiving the appeal.

KEY: alcohal, intoxilyzer, breath testing, operator
certification

September 25, 1998 41-6-44.3

Notice of Continuation December 1, 1995 63-46b
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R714. Public Safety, Highway Patrol.

R714-600. Performance Standards for Tow-Truck Motor
Carriers.

R714-600-1. Authority and Purpose.

Pursuant to Subsection 41-6-102(1) which directs law-
enforcement officers to remove vehicles found upon aroad or
highway, and Subsections 41-6-102(4) and 53-1-106(1) which
require that rules set performance standards for towing
companiesused by the department, thisrule setsaprocedurefor
coordinated dispatch services.

R714-600-2. Definitions.

Asused in thisrule:

(1) "Participating Carrier" meansatow-truck motor carrier
asdefined in Section 27-17-102 and certified under Section 27-
17-601, that agrees to accept arotation-dispatch notification to
provide non-preference vehicletowing services, asrequested by
law-enforcement officers.

(2) "Contractor" means a tow-truck motor carrier
owner/operator authorized by the department to operate a
rotation-dispatch service to coordinate non-preference vehicle
towing service in accordance with thisrule.

(3) "Department" means the Utah Department of Public
Safety.

(4) "Non-preference vehicle-towing service" means the
remova and towing of motor vehicles by tow-truck motor
carriers when requested by a law-enforcement officer, at times
when a vehicle's owner/operator has not consented to, nor
selected atow-truck motor carrier to providetowing servicesin
response to a

(@) law-enforcement officer's call for rotation-dispatched
non-preference vehicle towing;

(b) cal initiated by a governmental entity, in accordance
with Chapter 41-1(a), or

(c) notification or call for non-consent towing services.

R714-600-3. Non-Preference Vehicle Towing.

(1) Thedepartment may authorizerotation-dispatch towing
services in specific areas of the state.

(2) The contractor shall operate a rotation-dispatch
program by agreement with carriers who agree to accept
rotati on-dispatch notificationsto providenon-preferencevehicle
towing services.

(3) In addition to fees provided under rules promulgated
by the Utah Department of Transportation, the contractor may
charge participating carriers acoordinated rotation-dispatch fee
of up to $10 per/call.

(4) The department may rescind this rule at any time as
deemed necessary.

KEY: towing, motor carrier, law enforcement

April 15,1999 41-6-102(1)
41-6-102(4)
53-1-106(1)
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R865. Tax Commission, Auditing.

R865-13G. Motor Fuel Tax.

R865-13G-1. Carrier’'s Reports of Motor Fuel Deliveries
Pursuant to Utah Code Ann. Section 59-13-208.

A. Carrier means every individual, firm, partnership,
group, or corporation importing or transporting motor fuelsinto
the state of Utah by means of conveyance, whether gratuitously,
for hire, or otherwise. It includes both common and private
carriers, as those terms are commonly used.

B. Every carrier delivering motor fuels, asdefinedin Utah
Code Ann. Section 59-13-102, within this state must submit
written reports of al deliveries from outside Utah. The Tax
Commission will furnish formsand theformsmust be submitted
on or before the last day of each month to cover fuel imported
during the previous month.

R865-13G-3. Export Sales Pursuant to Utah Code Ann.
Section 59-13-201.

A. Saesand ddiveries of motor fuel, by a Utah licensed
distributor are exempt, provided one of the following
requirementsis met:

1. deivery is made to a point outside this state by a
common or contract carrier to a Utah licensed distributor;

2. delivery ismadeto apoint outsidethisstatein avehicle
owned and operated by a Utah licensed distributor;

3. ddivery ismade at apoint in or outside this stateto a
distributor or importer licensed in another state for use or sale
in that state; or

4. delivery is made, in adrum or similar container, at a
point in the state of Utah to a person for use in another state.

B. Each export sale must be supported by records that
disclose the following information.

1. If sold to alicensed distributor, records shall show the
date exported, the consignee or purchaser, and the destination of
the motor fuel.

2. If the exporter is not alicensed distributor, credit must
be claimed through a licensed distributor and the following
requirements must be met:

(a) the exporter must furnish alicensed distributor with a
completed Form TC-112 Proof of Exportation -- Motor Fuel,
showing the date, the purchaser or consignee, and the
destination of the motor fuel;

(b) thelicensed distributor shall make note of thedatethis
information is furnished and make claim for credit due on the
motor fuel return for the same period in which the Form TC-112
was received;

(c) claims for credit or refund must be made within 180
days from date of export, whether the claim is made through a
licensed distributor or directly to the Tax Commission; all
persons authorized to do so must file a claim directly with the
Tax Commission; and

C. motor fuel delivered into the fuel tank or auxiliary fuel
tank of any vehicle owned or operated by a resident or a
nonresident of this state is taxable.

R865-13G-5. Sales to Licensed Distributors Pursuant to
Utah Code Ann. Sections 59-13-203 and 59-13-204.

A. Motor fuel dealers engaged in the business of selling
motor fuel for resale in wholesale quantities may elect to

becomealicensed distributor under theprovisionsof Utah Code
Ann. Sections 59-13-203 and 59-13-204 of the Motor Fuel Tax
Act. License and bond requirements contained in Utah Code
Ann. Section 59-13-203 of the Motor Fuel Tax Act must be
fulfilled when a dealer makes this election.

B. A licensed distributor wishing to purchase motor fuel
without payment of tax at the time of purchase must furnish his
supplier or suppliers with a signed letter containing the
following information:

1. astatement advising that the purchaser isthe holder of
avaid motor fuel tax license;

2. the number of the license; and

3. a statement that the purchaser will assume the
responsibility and liability for the payment of motor fuel tax on
al future purchases of motor fuel.

C. The letter from the purchaser must be retained by the
seller as part of his permanent records.

R865-13G-6. Product Consider ed Exempt Pursuant toUtah
Code Ann. Section 59-13-210.

A. Volatileor inflammableliquidswhich qualify asmotor
fuels under Utah laws but which in their present state are not
usable in internal combustion engines and in fact are not used
asmotor fuelsininternal combustion enginesare exempt if sold
inbulk quantitiesof not lessthan 1,000 gallonsat each delivery.

B. The licensed motor fuel importer, refiner, or licensed
distributor shall submit specifications and other related datato
the Tax Commission. If the Tax Commission agrees that the
product is not ataxable motor fuel inits current state, it may be
sold exempt provided it is determined that all of the product
sold will be used for other than usein an internal combustion
engine.

C. TheTax Commission may set reporting and verification
requirements for nontaxable products if additional sales are
made to the same purchaser for identical use. Failureto submit
reports, verification, or specifications upon request by the Tax
Commission will result in the product losing its exempt status.

D. Sellers and purchasers of the exempt product must
maintain records to show the use of the product together with
laboratory specifications to indicate its quality. These records
must be available for audit by the Tax Commission.

E. Any exempt products subsequently soldintheir original
state for use as a motor fuel, or to be blended with other
productsto be used as amotor fuel, will be subject to the motor
fuel tax at the time of sale.

R865-13G-8. Nonhighway Agricultural Use Pursuant to
Utah Code Ann. Section 59-13-202.

A. Every person who purchases motor fuel within this
state for the operation of farm engines, including self-propelled
farm machinery, used solely for nonhighway agricultural
purposes, is entitled to a refund of the Utah Motor Fud Tax
paid thereon.

1. Agricultural purposesrelateto the cultivation of the soil
for the production of crops, including: vegetables, sod crops,
grains, feed crops, trees, fruits, nursery floral and ornamental
stock, and other such products of the soil. The term aso
includes raising livestock and animals useful to man.

2. Refunds are limited to the person raising agricultural
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productsfor resaleor performing custom agricultural work using
nonhighway farm equipment. It is further limited to persons
engaged in commercial farming activities rather than those
engaged in a hobby or farming for personal use.

3. Fuel used in the spraying of crops by airplanes does not
ordinarily qualify for refund since aviation fuel tax rather than
motor fuel tax normally applies to the sale of this fuel.

R865-13G-9. Solid Hydrocarbon Motor Fuel Exemptions
Pursuant to Utah Code Ann. Section 59-13-201.

A. Motor fuels refined in Utah from solid hydrocarbons
located in Utah are exempt from the motor fuel tax. If any
exempt product isblended into gasolinerefined from oil or into
gasohol produced by blending gasoline and acohol, the
resulting product will be exempt only to theextent of the exempt
hydrocarbon fuel included in the final blended product.

1. For example, if the motor fuel produced from solid
hydrocarbons is blended with product containing 90 percent
motor fuel produced from oil, 10 percent of the total product
will be exempt from the motor fuel tax. To the extent possible,
the solid hydrocarbon exemption should be claimed by the
person refining or distilling the exempt product.

B. If the resulting blended motor fuel is exported from
Utah or sold to atax-exempt government agency, the exemption
claimed as aresult of the export or government sales must be
reduced by the amount of exemption claimed for the motor fuel
produced from solid hydrocarbonsin Utah.

C. Inorder for this adjustment to be made in cases where
the export or exempt sale is made by someone other than the
refiner or blender, theinvoice covering the sal e of the fuel must
designate the amount of exempt product included in the motor
fuel sold. This must be shown whether sold to a licensed
distributor or to an unlicensed distributor.

1. If the exempt, or partially exempt product is sold to a
licensed distributor, the distributor must maketheadjustment on
the form used to claim credit for the government sale or the
export.

2. If sold to an unlicensed distributor, the export form or
government sale form submitted to a licensed distributor for a
claim must contain astatement disclosing the amount of exempt
motor fuel included.

3. If therecords are insufficient to disclose the identity of
the exempt purchaser on a direct basis, an adjustment shall be
made multiplying the exempt product by a percentage factor
representing the government and export sales portion of total
motor fuel sales for the same period.

R865-13G-10. Exemption For Collective Purchaseof M otor
Fuelsby State and L ocal Gover nment Agencies Pursuant to
Utah Code Ann. Section 59-13-201.

A. Definitions:

1. "Sal€" means the passing of title from the seller to the
buyer for a price (see Utah Code Ann. Section 70A-2-106(1)).

2. "Delivery" means the physical transfer of the goods
from seller to buyer, directly or through a carrier. Tender of
delivery requiresthat the seller put and hold conforming goods
at the buyer’s disposition and give the buyer any notification
reasonably necessary to enable him to take delivery (see Utah
Code Ann. Section 70A-2-503(1)).

B. Inorder for collective purchasesto qualify for the 750
gallon exemption, transactions must comply with the conditions
of at least one of the four cases below.

1. Multiple government agencies exclusively sharing a
tank, which is leased or owned by one or more of those
agencies, may be classified as exempt if one of the following
conditions are met:

a. If title to the fud passes as it enters the tank, then any
deliveriesinto thetank of 750 gallons or morebilled to asingle
government agency will qualify for exemption.

b. If title to the fuel passes as it leaves the tank, then the
provisions of B.2. must be met for the exemption to apply.

2. Purchases by agovernment agency from an automated
metering system activated by a card or key qualify for
exemption if the purchases are hilled in quantities of 750
gallons or more and the time period over which the purchases
were made is stated on the invoice. The government agency
must have control of, rightsto, and be the only agency billed for
al fuel metered on each card or key assigned to it in order for
the arrangement to be tax exempt.

3. Deliveriesto morethan one bulk storage facility owned
or leased by a government agency qualify for exemption if the
total amount of fuel delivered within 48 hoursis 750 gallons or
more. Thelocation, amount, and date of each delivery must be
shown on the invoice. As an example, 500 gallons may be
delivered to aschool district’s shop, and another 500 gallonsto
its bulk storage facility out of town. Thetotal 1000 galonsis
exempt from taxation if the deliveries are made within 48 hours
of each other and are billed asasingle sale.

4. Bulk déliveries made from a truck with a delivery
capacity of lessthan 750 gallons can qualify for the exemption
if the total fuel delivered by the truck to the governmental
agency within 48 hoursis 750 or more gallons, regardless of the
number of trips taken to deliver the fuel. The invoice must
indicate the number and date of deliveries.

C. Salesto an Indian tribe for its exclusive use, acting in
itstribal capacity, are exempt from taxation if the requirements
of this rule are met. Sales to individual tribal members, to
Indian businesses operating on or off tribal territory, or to other
nontribal organizations for personal use, retail sales purposes,
or distribution to third parties do not qualify for the exemption
for salesto Indian tribes.

D. Licensed distributorsclaimtheexemptiononqualifying
sales to government agencies by taking the deduction on their
motor fuel tax return for the month in which the sales occurred.
In the case of qualifying collective purchases which span more
than one month, the deduction isclaimed in the month in which
thesaleisinvoiced. Nonlicensed distributorsmaking qualifying
sdes to government agencies must obtain credit for the
exemption through the return of the licensed distributor
supplying them with the fuel for the sales. Each saleclaimed as
adeduction must be supported with a copy of the salesinvoice
attached to thereturn. The salesinvoice must bein proper form
and must contain sufficient information to substantiate the
exemption status of the sale according to thisrule.

R865-13G-11. Consistent Basis for Motor Fuel Reporting
Pursuant to Utah Code Ann. Section 59-13-204.
A. Definitions:
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1. "Gross galon" means the United States volumetric
galon with aliquid capacity of 231 cubic inches.

2. "Net galon" means the gross metered galon with
temperature correction in volume to 60 degrees Fahrenheit.

B. All Utah licensed distributorsshall elect to calculatethe
tax liability on the Utah Maotor Fuel Tax Returns on aconsistent
and strict grossgallon or net gallon basis. The election must be
declared in writing and must be sent to the Tax Commission.
The declared basis must be the exclusive basis used for 12
consecutivemonths. Any licensed distributor failing to makean
election will default to the gross gallon basis and must then
report and pay the excisetax onthat basis. Requestsfor changes
inthereporting basismust be submitted in writing and approved
by the Tax Commission prior to any change in the reporting
basis. Changesin basis may occur only on January 1 and must
remain in effect 12 consecutive months.

C. If the election is made to purchase under the net gallon
basis, al invoices, hills of lading, and motor fuel tax returns
must include both the gross and net galon amounts.
Conversion from gross to net must conform to the ASTM-API-
IP Petroleum Measurement Tables.

D. All transactionssuch aspurchases, sales, or deductions,
reported on the Motor Fuel Tax Return must be reported on a
consistent and exclusive basis. Thetaxpayer shall not aternate
the two methods on any return or during any 12-month period.

E. Thisrule shall take effect January 1, 1992.

R865-13G-13. Refund of Motor Fuel Taxes Paid Pursuant
to Utah Code Ann. Section 59-13-201.

A. Governmenta entities entitled to a refund for motor
fuel taxes paid shall submit a completed Application for
Government Motor Fuel and Specia Fuel Tax Refund, formTC-
114, to the commission.

B. A government entity shall retain the following records
for each purchase of motor fuel for which arefund of taxes paid
is claimed:

1. name of the government entity making the purchase;

2. licenseplate number of vehiclefor which the motor fuel
is purchased;

invoice date;

invoice number;

supplier;

Vendor location;

fud type purchased;

number of gallons purchased; and

amount of state motor fuel tax paid.
. Original records supporting the refund claim must be
maintained by the governmental entity for threeyearsfollowing
the year of refund.

w
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R986. Workforce Services, Employment Development.
R986-414. Income.
R986-414-402. Incor poration by Reference.

The department adopts 7 CFR 273.1(c), 273.11(a), (b), and
(i), 1995 edition which are incorporated by reference.

R986-414-404. Unearned Income.

The department adopts 7 CFR 273.9(b)(2) through (4),
1995 edition which are incorporated by reference.

1. Current Department Practices

a. Initial Public Assistance payments are not counted as
income if paid after the initial Food Stamp issuance.

b. Thefollowing are reimbursements and are not counted
asincome:

i. Work Experience and Training (WEAT) allowances

ii. Emergency Work Program (EWP) work expense
allowances

iii. Aid to Families with Dependent Children (AFDC)
special needs day care allowance

R986-414-406. Earned Income.
The department adopts 7 CFR 273.9(b)(1), 1995 edition
which isincorporated by reference.

R986-414-408. Income Exclusions.

The department adopts 7 CFR 273.9(b)(5) and 7 CFR
273.9(c) and 7 CFR 273.21()(1)(vii)(B)(2), 1995 edition and
The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, Title VI, Section 807, which are
incorporated by reference.

1. Current Department Practices

a. Allocated tips as reported by the employer to IRS are
excluded. Only actual tips received are counted as income.

R986-414-410. Income Deductions.

The department adopts 7 CFR 273.9(d) and 7 CFR
273.11(c) and (d), 1995 edition and P.L. 104-193, Sec. 809.

1. Current Department Practices

a. The State offers households with qudifing utility
expenses, the option of choosing one of three standard utility
alowances (SUA).

b. The State usesone annualized SUA for householdswith
aheating or cooling cost and onefor househol dswithout heating
or cooling costs.

¢. The SUA for households with aheating or cooling cost
is $150.

d. The SUA for households without a heating or cooling
cost is $102.

e. Households with only a telephone cost get a $20
telephone deduction.

f. The standard deduction is $134.

g. The maximum shelter deductionis$275 for households
with no elderly or disabled household member.

h. The standard homeless shelter deduction is $143. For
the purposes of qualifying for this deduction, an individual
residing in the home of another person is considered homeless
if the living arrangement is expected to last 90 days or less.

i. Amounts paid for legally obligated child support to or
for non household members.

R986-414-412. Budgeting and Benefit Levels.

The department adopts 7 CFR 273.10 and 7 CFR 273.12,
1995 edition, which are incorporated by reference.

1. Current department practice:

a. Prospective budgeting is used to determine digibility
and benefits.

R986-414-414. Change Reporting.

The department adopts 7 CFR 273.12, 1995 edition, which
isincorporated by reference.

1. Current Departmental Practices:

a. After determining that aclient is prospectively digible
for benefits, adjustments that result from changes reported
during any given month will be made effective the first day of
the following month.

i. The client is responsible to report any change to the
agency within ten calendar days of the day the client learns of
achange. Theagency hasten calendar daysfollowing thereport
of achangeto take action on thereport. The agency isrequired
to advise the client of an adverse change in a benefit amount at
least ten days prior to the end of the month in which the action
istaken.

ii. If the reported change results in an increase in the
client’s benefit, the increased benefit will not be granted sooner
than the first day of the month following the date of report.
After the client has reported a change, the client must submit
verification of the reported change within ten days of when the
change was initially reported. The date of the change in the
client's benefit will be calculated from the initia report,
provided the change is verified within ten calendar days. The
date of change in income will be calculated from the date of
verification if the client verifies the change later than ten days
after theinitia report.

iii. If the reported change results in a decrease in the
clients benefit, the decreased benefit may beimposed as soon as
the first day of the following month. If the agency cannot
provideadequateten day notice of adverse action beforethe end
of that month, the decrease in the client’s benefit will not be
made effective until two monthsfollowing the reported change.
The agency will take action to implement all decreased benefit
amountswithout waiting for verification of thereported change.
In either instance the case may be closed and benefits halted if
al factors of eligibility are not verified.

b. The client must report changes in the source of earned
or unearned income, changes of morethan $25 in grossmonthly
unearned income, and changes in employment status (achange
from full timeto part time or part timeto full time, achangein
wagerate or salary) to thelocal office within 10 days of the day
the client learns of the change.

R986-414-416. Reporting Changes and Agency Actions.
The department adopts 7 CFR 273.12, 1995 edition which
isincorporated by reference.

KEY: income
April 8, 1999
Notice of Continuation February 10, 1997
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